STATEMENT ON BEHALF OF
THE JUDICIAL CONFERENCE OF THE UNITED STATES

Mr. Chairman and Distinguished Members of the Committee,

| am pleased to be here today on behdf of the Judicid Conference and its Crimina Law
Committee to discuss developmentsin federa sentencing since the Supreme Court’ s decisonin United
Statesv. Booker.! My testimony today will explain why federd sentencing practices today remain
about the same as they were before Booker. Accordingly, there is no need for any immediate action or
“Booker fix” legidation. In particular, the Judicid Conference opposes a system of “topless’ guidelines
becauseit is not appropriate and would create grave risks of unsettling the system and it opposes
mandatory minimum sentences. The Crimina Law Committee does, however, believe that some
narrow areas may deserve condderation for possble legidation to improve the system — including
restoring the traditional compogtion of the Sentencing Commission (agod supported by the
Conference), expanding judges ability to impose supervised release and award restitution, iminating
unjustified mandatory minimum sentences, reducing the disparities in pendties for crack and powder
cocaine, and encouraging the Sentencing Commission to undertake a comprehensive review of the
current sentencing regime.

My testimony is divided into four parts. Part | reviewsthe data on federa sentencesin the
wake of Booker. The average sentence length before Booker was 57 months; the average sentence
length after Booker was 58 months — showing, if anything, a dight increase in sentence severity.

Moreover, there has not been a dramatic change in the percentage of cases falling outside the Federd

1 125 S.Ct. 738 (2005).
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Sentencing Guiddines after Booker. Even taking the critics own narrow view of the gppropriate
measure of change —focusing narrowly on cases in which judges varied from the Guidelines— more
than 90% of al cases are being resolved in the same way as they were before Booker.

Part 11 reviews the way in which federa gppellate courts — including the United States Supreme
Court — should be able to clarify important aspects of the new sentencing regime and reduce any
disparities that have occurred in the immediate aftermath of Booker. Already the appellate courts are
beginning to provide guidance on what is a " reasonable’ sentence, the standard of appellate review
mandated by Booker. Asthe circuits spesk, it isto be expected that judge-to-judge and district-to-
digtrict variation will be reduced. And, of course, once the United States Supreme Court speaks on the
subject, aclear law of the land will be set that will help bring uniformity to the system.

Part 111 reviews one dternative that has been urged as replacement for the current system: so-
cdled “topless’ Guiddines. Legidation adopting such a scheme would run the risk of disrupting the
entire federa crimind judtice sysem. The congtitutiond viability of the topless guiddines scheme hinges
on the continuing vaidity of the Supreme Court's 5-4 decision in Harris v. United States? dlowing
judicid fact-finding at the bottom end of Guideline ranges. Since then, of course, the Court has handed
down itsopinion in Booker (and with severd other smilar earlier cases). These decisons affirm the
importance of juriesin crimina sentencing in ways that were not fully appreciated before. Many
observers believe that Harrisis no longer good law. If thisistrue, the condtitutiondity of any topless

Guiddines schemeis certainly in question. To restructure the entire federd sentencing system on such

2 536 U.S. 545 (2002).
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condtitutiondly debatable foundationsis a gigantic gamble.

Part IV explainsthat while there is no need for sweeping change, Congress may be able to

draft narrow legidation in severd specific areas that could improve the current sentencing process. In

particular, Part 1V presents for discusson some particular topics, including:

A.

I O ™

Regtoring the Sentencing Commission to its traditional composition of “no lessthan”
three federa judges,

Encouraging the Sentencing Commission to codify a standardized methodology for
determining sentences, such as the three-step process currently recommended by the
Commission,

Evauating ways in which downward sentence reductions for substantial assstance are
handled by judges and prosecutors;

Evauating current procedures for gppellate review;

Giving judges grester power to extend terms of supervised release for released
offenders;

Authorizing judges to prevent criminds from profiting from their crimes;

Expanding the power of judges to award full and fair restitution to crime victims;
Repeding irrationad mandatory minimum sentences;

Reducing the unsupportabl e digparities between the pendties for distributing crack
cocaine versus powder cocaine,

Providing financid support for “boot camp” programs for certain non-violent, first
offenders,

Improving community release as away of trangtioning offenders back into their
communities; and

Encouraging the Sentencing Commission to undertake a comprehensive eval uation of

the federd sentencing structure in the wake of Booker.
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| am here today as the Chair of the Judicia Conference’s Criminal Law Committee®
Our Committee is composed of distinguished judges from around the country, namey Judge Lance M.
Africk (Louisana Eagtern), Chief Judge Donetta W. Ambrose (Pennsylvania Western), Judge Julie E.
Carnes (Georgia Northern), Chief Judge William F. Downes (Wyoming), Judge Richard A. Enden
(Michigan Western), Chief Judge Jose Antonio Fuste (Puerto Rico), Judge David F. Hamilton (Indiana
Southern), Judge Henry M. Herlong, Jr. (South Caroling), Judge Nora Margaret Manella (Cdifornia
Central), Judge Norman A. Mordue (New Y ork Northern), Judge Wm. Fremming Nielsen
(Washington Eagtern), Judge William Jay Riley (Eighth Circuit), Magistrate Judge Thomas J. Rueter
(Pennsylvania Eagtern), and Judge Reggie B. Wdton (Didrict of Columbia).

Of course, the formd views of the judiciary on legidation must be made by the Judicid
Conference. Because this hearing does not involve specific pending legidation, the Judicid Conference
has not had an opportunity to give any find view on what kind of congressiona action might be
gopropriate. Accordingly, my remarks today represent only the views of the members of the Crimina
Law Committee about the genera topic areas that we understand to be under generd consideration.

Because no specific legidation is pending, our thoughts are necessarily preliminary — in the nature of

3 | sarve asafederd district court judge for the U.S. District Court for the District of Utah,
having been nominated by President Bush in 2001 and confirmed by the Senate in 2002. | dso
continue to be a Professor of Law at the S.J. Quinney College of Law at the University of Utah, where
| teach courses on crime victims' rights and criminal procedure. After graduating from law school in
1984, | clerked for then-Judge Antonin Scalia of the U.S. Court of Appedsfor the Didrict of
Columbiaand Chief Justice Warren Burger of the U.S. Supreme Court. | then served for two years as
an Associate Deputy Attorney Generd in the United States Department of Justice during the Reagan
Adminigtration and for three-and-a-hdf years as an Assstant United States Attorney in the Eastern
Didrict of Virginia
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thoughts for further discusson. Moreover, our Committee, whatever its views, servesonly in an
advisory capacity to the Judicial Conference and may not spesk on its own for the judiciary. If
Congress moves to condder specific legidation on sentencing practices, the Crimina Law Committee
will be happy to review it and make appropriate recommendations to the Judicia Conference, which

then may comment formdly on the judiciary’s behdf.

|. Booker Has Not Caused Much Changein Federal Sentences.

Since the Supreme Court’ s decison in United States v. Booker, the most notable fact about
the federd system is how little things have changed. The most comprehensive dataon federd
sentencing practices comes from the United State Sentencing Commission, which has been carefully
compiling dataon Booker's effects* The most telling statistic is that sentences today are, on average,
about the same (if not dightly longer) as compared to sentences before Booker (and its predecessor,
Blakely v. Washington). Before Blakely, the average federd sentence was 57 months; after Booker,
the average federal sentence was 58 months® This stable pattern recurs across the four most significant

categories of federd prosecutions:

4 U.S. SENTENCING COMMISSION, REPORT ON THE IMPACT OF UNITED STATES V. BOOKER
ON SENTENCING (Mar. 2006) (hereinafter BOOKER IMPACT REPORT).
> BOOKER IMPACT REPORT, supra, at 71.
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AVERAGE SENTENCE IMPOSED

Pre-Blakely Post-Booker
Drug Trafficking 83 months 85 months
Unlawful Entry 29 months 27 months
Frearms 61 months 60 months
Theft/Fraud 20 months 23 months
ALL CASES 57 months 58 months

In sentencing, outcomes matter. Viewed from a nationwide perspective, aggregate sentencing
outcomes remain basicaly unchanged after Booker (and have even increased dightly), as shown in the
fallowing

Average Sentence Imposed by US District Conrts chart.
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Apparently some observers view the issue not from the perspective of overal sentencing

outcomes but rather from the perspective of the frequency of downward variances from the Guidelines.

From apolicy perspective, this gpproach can be less helpful, because each individud variance hasto be

judged by the facts of the particular case. Even taking this approach, however, there appearsto be

little need for immediate legidative action.

We understand that some observers claim that the case for congressiond intervention is

demongtrated by the following data collected by the Sentencing Commission:®

Departure

Position of Sentence FY 2001 FY 2002 FY2003 FY2004 FY2005-06
Relative to Guideline (Pre-Blakely) | (Booker)
Range

Within Range 64.0% 65.0% 69.4% 72.2% 62.2%
Upward Departures 0.6% 0.8% 0.8% 0.8% 0.3%
Otherwise Above Range - — - - 1.3%
Substantial Assistance 17.1% 17.4% 15.9% 15.5% 14.4%
Departure

Other Gov't Sponsored - — 6.3% 6.4% 9.3%
Departures

Other Downward 18.3% 16.8% 7.5% 5.2% 3.2%

® BOOKER IMPACT REPORT, supra, at D-10.
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Otherwise Below Range — - - - 9.3%

Observers criticd of the current system gpparently focus on the last two categories—*“ other
downward departure’ and “ otherwise below range” — and contend that these are new, post-Booker
reductions in sentences that are inappropriate.

Thistable reveds, if anything, that the system has not changed much after Booker. For starters,
it is possible that a least some of the data reflecting court-initiated departures may actualy include
government-sponsored departures. But assuming the accuracy of the data and taking them in historical
perspective, the system in 2005-06 was dmost exactly the same asit wasin 2001. 1n 2001, about
64% of sentences fell within the Guiddines; in 2005-06, about 62% of sentences fell within the
Guidelines. The 2% differenceis quite smdl and may well be atributable to the increase in
government-sponsored departure motions, such as new “fagt track” programs for immigration cases.
(The Commission’s data entry system before 2003 prevents further exploration of this possibility.)

Even taking a narrow, single-year view of the data, the system in 2005-06 was not very
different than in 2004 before Blakely and Booker. 1n 2005-06, 62.2% of sentences were within the
Guiddlines, compared to 72.2% in 2004 — a difference of 10.0%. Oneway of viewing this differenceis

asfollows
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Additiona Upward Departures/Variances 0.8%’
Additional Government-Sponsored Departures 1.8%°
Additional Downward Departures’'Variances  7.3%°

Totd Difference after Booker 9.9%?°

The critics of the current system gpparently focus on the 7.3% of the casesin which there was
an additional downward adjustment of the sentence. Against a backdrop of 0.8% more upward
adjustments after Booker (and the Department’ s own decision to sponsor 1.8% more downward
departures after Booker), this change does not appear significant. Put directly — even taking the critics
own narrow view of the appropriate measure of change, more than 90% of all cases are being
resolved in the same way as they were before Booker. And how much did the sentences changein

the 7.3% of cases with adownward adjustment of sometype? Here again, the Sentencing

" 1.3% “otherwise above the range” + 0.3% “upward departures’ after Booker, compared to
0.8% upward departures before Booker/Blakely.

8 14.4% substantial assistance departures + 9.3% other gov’t sponsored departures after
Booker, compared to 15.5% substantia assistance departures + 6.4% other gov’t sponsored
departures before Booker/Blakiey.

% 3.2% “other downward departures’ + 9.3% “otherwise below range” after Booker,
compared to 5.2% “ other downward departures’ before Booker/Blakely.

10 Total not quite 10.0% because of rounding. For the underlying data, see BOOKER IMPACT
REPORT, supra, at D-10.
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Commission’s data suggest no basis for substantia concern. The median decrease in sentence was
only 12 months**

Findly, it must be remembered that in each of these cases a sentencing judge, after carefully
congdering dl rdevant sentencing information and the particular facts of the case, has concluded that
downward variance from the Guidelines is appropriate. The possibility that conscientious sentencing
judges reached the right result in most of these cases should not be hadtily dismissed. We dso believe
(based on anecdotd report from our colleagues around the country) that the mgority of these variances
have been given in cases that did not involve violent and repeet offenders. After Blakely and Booker,
DOJ officids publicaly suggested that the toughest federal sentences should be directed toward violent
and repeat offenders.’?> Similarly, Attorney Generadl Gonzales during his confirmation hearingsin
January 2005 asserted that prison is best “for people who commit violent crimes and are career
ciminds,” and he dso stressed that afocus on rehabilitation for “firg-time, maybe sometimes
second-time offenders ... isnot only smart, . . . it’ sthe right thing to do.”*® In Attorney General

Gonzales words, “it is part of a compassionate society to give someone another chance.”** When

11 BookER IMPACT REPORT, supra, at D-25.

12 See Tedimony of Asst Attorney General Chris Wray to Subcommittee on Crime, Terrorism,
and Homeland Security of the Committee on the Judiciary, U.S. House of Representatives at 8-9 (Feb.
10, 2005) (stressing that most federd prisoners “arein prison for violent crimes or had a prior crimind
record before being incarcerated”); see also Letter to the Editor from Dan Bryant, Assstant Attorney
Generd for Legd Palicy at the Justice Department, WAsH. PosT, Dec. 24, 2005, at A25 (asserting
that “[t]ough sentencing makes Americans safer by locking up repeat and violent offenders’).

13 See Transcript, Senate Judiciary Committee’ s hearings on the nomination of Alberto
Gonzales, available at Professor Douglas Berman' s excellent and indispensable website,
http://sentencing.typepad.com/sentencing _law_and_policy/2005/01/gonzdes_hearin.html.

“1d.
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carefully examined, the facts of many of these variance cases seem likely to fit comfortably within the
approach described by the Attorney Generd.
Inlight of dl these points, it appears that there is no need for an immediate “Booker fix,”

especidly if thefix carriesits own subgtantid risks and codts.

II. The Appellate Process Should Be Allowed to Oper ate.

Evenif the critics believe that the exigting data demondrate a problem in the system, it seems
appropriate to wait before recommending dramatic legidative action. The data reflect the immediate
attempts by trid courts around the country to put into effect Booker’s mandates. It would hardly be
surprising to discover in thefirgt year following a sgnificant new Supreme Court decison invdidating
important parts of the federd sentencing Satute that efforts of didtrict judgesin 94 didtricts had
produced afew rough edges. Those rough edges will disgppear over time as experience develops with
the new system.

Of particular importance isthe ability of appe late courts—including the United States Supreme
Court —to clarify important aspects of the new sentencing regime. Already the gppellate courts are

beginning to provide guidance to trid courts on what isa“reasonable’ sentence after Booker.*> Asthe

1% See, e.g., United States v. Cooper, --- F.3d ---, 2006 WL 330324 (3d Cir. Feb. 14,
2006) (noting that “while [gppellate courts] review for reasonableness whether a sentence lies within or
outside the applicable guiddinesrange, . . . itislesslikely that awithin-guideines sentence, as opposed
to an outsde-guiddines sentence, will be unreasonable’); United Sates v. Richardson, --- F.3d ---,
2006 WL 318615 (6th Cir. Feb. 13, 2006) (explaining that the Sixth Circuit has established a
rebuttable presumption of reasonableness where a defendant is sentenced within the appropriate
Guiddinesrange); United Satesv. Williams, --- F.3d ---, 2006 WL 250058, at * 1 (7th Cir. Feb. 3,
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circuits speak, it isto be expected that judge-to-judge and ditrict-to-district variation will be reduced.
And, of course, once the United States Supreme Court speaks on the subject, aclear law of the land
will be sat that will hep bring uniformity to the sysem. Obvioudy the Justice Department isin agood
position to help secure that uniformity, as the Solicitor Generd’ s Office must have dozens and dozens
of cases currently pending involving Booker issues. If the concernis clarity of existing legd standards,
the Justice Department should be encouraged to ask for Supreme Court review of an gppropriate case
on the subject.

In the last few months, the gppellate courts have been generally moving in the direction of
forcing digtrict courts into great compliance with the Guiddlines. As Professor Douglas Berman has
noted, “it seems dl post-Booker -within-guideline sentences and nearly dl above-guiddines sentences
are being found reasonable, whereas many bel ow-guideline sentences are being reversed as
unreasonable.”*® As he catal ogued the state of appellate court decisions just two weeks ago, the

pattern is as follows:

2006) (noting that “a sentence within the guiddines range will rarely be unreasonable’); United Sates
v. McMannus, --- F.3d ---, 2006 WL 250240, at * 2 (8th Cir. Feb. 3, 2006) (stating that “the farther
the digtrict court varies from the presumptively reasonable guidelines range, the more compelling [its]
judtification [must be] based on the 8 3553(a) factors’); United States v. Godding, 405 F.3d 125,
127 (2d Cir. 2005) (per curiam) (vacating a sentence of probation because of concern that “the brevity
of the term of imprisonment imposed by [the] sentence [did] not reflect the magnitude of the theft”);
United Sates v. Haack, 403 F.3d 997, 1004 (8th Cir. 2005) (“A discretionary sentencing ruling . . .
may be unreasonable if a sentencing court fails to consder areevant factor that should have received
sgnificant weight, gives significant weight to an improper or irrelevant factor, or consders only
gopropriate factors but nevertheless commits a clear error of judgment by arriving a a sentence that lies
outside the limited range of choice dictated by the facts of the case.”).

*Douglas Berman, Sentencing Law and Policy: Tracking Reasonableness Review Outcomes
(Mar. 3, 2006), http://sentencing.typepad.com.
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Within-guideline sentences: No court of appeals has yet reversed a within-guideline sentence as

unreasonable. Many courts have affirmed within-guideine sentences as reasonable; there are too many
such casestolidt.

Above-guiddine sentences. Only one court — the Seventh Circuit, in the 2005 case of United

States v. Castro-Juarezt’ — has reversed an above-guideline sentence as unreasonable. A number
of cases, however, have affirmed above-guiddine sentences as reasonable. These include United
States v. Fairclough,®® United States v. Smith,*® United Sates v. Larrabee,® United States v.
Jordan,? United Sates v. Winters,? and United Sates v. Shannon.?

Below-guiddine sentences: Thirteen cases involving bel ow-guiddine sentences have been

reversed as unreasonable. These are: United Sates v. Myers,2* United States v. Gatewood,?
United Sates v. Shafer,?® United States v. Claiborne,?” United Statesv. Eura,?® United Sates v.

Moreland,? United States v. Duhon,® United States v. McMannus® (which reversed two

17425 F.3d 430 (7th Cir. 2005).

8 F.3d —, No. 05-2799-CR, 2006 WL 465367 (2d Cir. Feb. 17, 2006).
¥ F.3d —, No. 05-30313, 2006 WL 367011 (5th Cir. Feb. 17, 2006).
20436 F.3d 890 (8th Cir. 2006).

21435 F.3d 693 (7th Cir. 2006).

22416 F.3d 856 (8th Cir. 2005).

23414 F.3d 921 (8th Cir. 2005).

% F.3d —, No. 05-1543, 2006 WL 488411 (8th Cir. Mar. 2, 2006).
% F.3d —, No. 05-1865, 2006 WL 452902 (8th Cir. Feb. 27, 2006).
% F.3d —, No. 05-2049, 2006 WL 453200 (8th Cir. Feb. 27, 2006).
2— F.3d —, No. 05-2198, 2006 WL 452899 (8th Cir. Feb. 27, 2006).
% F.3d —, No. 05-4437, 2006 WL 440099 (4th Cir. Feb. 24, 2006).
2 F.3d —, No. 05-4476, 2006 WL 399691 (4th Cir. Feb. 22, 2006).
% F.3d —, No. 05-30387, 2006 WL 367017 (5th Cir. Feb. 17, 2006).
31436 F.3d 871 (8th Cir. 2006).
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sentences in one opinion), United States v. Feemster,*? United States v. Clark,* United Sates v.
Pho,3* United States v. Coyle,® and United States v. Saenz.* By Professor Berman' s tabulation,

only ahandful of cases where the defendants sentences were below the guiddines ranges have been

affirmed as reasonable. United States v. Montgomery®” and United States v. Williams® were the

only two cases that Professor Berman could find after Booker .

Put smply, circuit courts are not showing undue deference when reviewing below-guiddine
sentences. Moreover, post-Booker cases are only now resulting in rulings that provide feedback to
digtrict courts on the meaning of reasonableness. Interestingly, the two latest post-Booker data runs
from the United States Sentencing Commission show a dight up-tick in the number of nationwide
within-guiddine sentences: thetotd post-Booker within-guiddines sentences are up to 62.2% as of
March, up from 61.9% in February and from 61.2% in January Although this by itself may not be a
datigticaly sgnificant change, one might speculate that the notable trend of gppdllate court
reasonableness review could be leading digtrict judges to adhere more often to the guiddines in some
cases. Inlight of these decisions, there is every reason to expect that, over time, gppellate review will
produce greater compliance with the Guiddines.

We dso understand critics of the current system to be concerned about whether existing

32435 F.3d 881 (8th Cir. 2006).

3434 F.3d 684 (4th Cir. 2006).

34433 F.3d 53 (1st Cir. 2006).

%5429 F.3d 1192 (8th Cir. 2005).

36428 F.3d 1159 (8th Cir. 2005).

No. 05-1395, 2006 WL 284205 (11th Cir. Feb. 7, 2006).
38435 F.3d 1350 (11th Cir. 2006).
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gppellate review will have sufficient “traction” to ensure that the congressond purposes of sentencing
areachieved. Indeed, it is possble that in the hearing today, critics may point to individua sentences of
individud judges as demondtrating the need for system-wide reform.

If the concern is a downward adjustment in any particular case, the gppropriate remedy is
obvious. the Justice Department can file an gpped. Asjust noted, the Justice Department has had
consderable success in chdlenging below-Guideline sentences. On the other hand, pursuing adramatic
change such as a topless guidelines scheme poses considerable risks both of unsettling the system and

requiring thousands of resentencings of in-custody defendants.

[11. A System of Topless Guidelines Creates Grave Risk of Disrupting the Entire System.

If the Congress were to adopt a system of topless guidelines, it would run the risk of disrupting
the entire federa crimind justice system. Observers of the current system, including the Justice
Department, gpparently al agree that the condtitutiond viability of the topless guiddines scheme hinges
on the continuing validity of Harrisv. United States.® In that 5-4 decision from 2002, the Supreme
Court agreed that judges rather than juries could undertake fact-finding in connection with mandatory
minimum sentences. Since then, of course, the Court has handed down its opinionsin Blakely and
Booker. These decigons affirm the importance of juriesin crimind sentencing in ways that were not
fully appreciated before.

In the wake of Blakely and Booker, serious questions have emerged about whether Harris's

39 536 U.S. 545 (2002).
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doctrina underpinnings have been so subgtantidly eroded thet it no longer remains good law. Many
lower courts have pointedly noted this question, athough they obvioudy remain bound to follow a
Supreme Court decision until the Court itsdlf says othewise®® Legal commentators, however, have not
been as limited as courtsin presenting their views on what the Supreme Court will do in the future.
Many respected legad commentators have concluded that Harris probably does not survive the Court’s

decisonsin Blakely and Booker.* As one example, it is noteworthy that Professor Frank Bowman (a

40 See, e.g., United Satesv. Dare, 425 F.3d 634, 641 (9th Cir. 2005) (“We agree that
Harrisisdifficult to reconcile with the Supreme Court’ s recent Sixth Amendment jurisprudence, but
Harris has not been overruled. . . . We cannot question Harris' authority as binding precedent.”);
United States v. Barragan-Sanchez, 2006 WL 222823 at *2-3 (11th Cir. Jan. 30, 2006) (“The
Supreme Court in Booker made no mention of Harris, nor hasit overruled it Snce. Accordingly, while
it is possble that Booker’s remedid scheme could implicate mandatory minimum sentences in the
future, until the Supreme Court holds that mandatory minimums violate the Fifth and Sixth Amendments
of the Condtitution, we are obliged to continue following Harris as precedent.”); United States v.
Lopez-Urbina, 2005 WL 1940118 at *21 (5th Cir. Aug. 15, 2005) (unpublished opinion) (“We
cannot hold that [cases like Harris have] been overruled absent express authority from the Supreme
Court.”); United States v. Mackie, 2005 WL 3263787 at *24 (2d Cir. 2005) (unpublished opinion)
(“Regardless of the merits of this argument [that Booker undermines Harris|, we must rgect it. This
court must adhere to Supreme Court precedent unless and until the Supreme Court itsdf overrulesit.”);
United Sates v. Malouf, 377 F. Supp.2d 315, 326 (D. Mass. 2005) (stating that “the breadth of the
haldingsin Booker and Blakely have in fact overruled Harris”).

“1See, e.g., Douglas A. Berman, Tweaking Booker: Making Advisory Guidelines Work in
the Federal System, _ Hous. L. Rev. __ (forthcoming 2006) (“[ T]he basic condtitutiondity of a
topless guiddines system would necessarily be uncertain because it must rely upon the Supreme
Court’sHarrisruling . . . . [T]he enactment of atopless guiddine syssem might well prompt the Court
to make good on its threets to more directly police legidative definitions of crimes and applicable
punishment.”); Susan R. Klein, Shifting Powersin the Federal Court: Symposium Issue: The
Return of Federal Judicial Discretion in Criminal Sentencing, 39 VAL. U.L. Rev. 693, 740 (2005)
(“Those who scoff at the notion of the Court overruling a condtitutiond decison [in Harris] only afew
years old should stop and consider that such a decison would give federd judges, once again, primacy
and discretion in sentencing.”); Andrew Levine, The Confounding Boundaries of “ Apprendi-land” :
Satutory Minimums and the Federal Sentencing Guidelines, 29 Am. J. Crim. L. 377, 423 (2002)
(“But if the Court isto remain true to the conditutiona principles underlying Apprendi, it should
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former federa prosecutor and the first to opine about a topless scheme) has expressed his view that
Harrisis questionable because it creates “a strange asymmetry” in which jury fact-finding is required a
the top of aguiddine system but not at the bottom.*? He concludes Harris “isin danger.”*

In response to thisissue, it might be argued that Harrisis dill “the law of the land” and thet the
Congressis entitled to rely upon it in drafting legidation. With respect, we believe that this point
overlooks the equdly sdient fact that Blakely and Booker, too, are the law of theland. The ultimate
question that the Supreme Court will have to decide, when squardly presented with the question, is
whether these two more recent precedents have so eroded the underpinnings of Harristhet itisno
longer good law (as many academic commentators believe).

The possibility that the Supreme Court will take a dim condtitutiond view of atopless guiddines
scheme is enhanced by the very nature of the proposd. The scheme looks like agimmick. It makesan
end run around the Supreme Court’ s condtitutiona pronouncements that juries have an important role
to play in crimind sentencings. It does this by restructuring the Guiddines so that they purportedly
“recommend’ the same high-end sentence of something like twenty yearsin prison for every federd
crime from the most minor offenses to the most serious felonies. The absurdity of this open-ended

recommendation is underscored by the fact that, if such a scheme were in place, the Justice Department

eventudly overrule. . . Harris. . .. "); Kevin R. Retz, Sentencing Conundrum: Policy and
Constitutional Law at Cross-Purposes, 105 CoLum. L. Rev. 1082, 1097 & n.54 (2005) (“Harrisis
adzable hole in the condtitutiona Swisscheese. .. .").

2 Frank O. Bowman, 11, Beyond Band-Aids: A Proposal for Reconfiguring Federal
Sentencing After Booker, 2005 U. CHI. LEGAL FOrRum 149, 215.

8 1d.
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would apparently direct its own prosecutors not to seek sentences at the high end of these very broad
ranges. Unfortunately, however, the lack of meaningful tops on the Guiddines may exacerbate the
problem of sentence disparity (and perhaps discourage some defendants from pleading guilty).

In the Apprendi decision that spawned Booker, the Supreme Court specificaly warned
legidaures agang evading the condtitutiond protections of the Sixth Amendment by expansively
extending the maximum range of dl crimind sentences™  The topless guiddines scheme might well be
the kind of legidative evasion that the Supreme Court had in mind.

In light of this uncertainty, rebuilding the entire federd crimind judtice sysem around Harrisiis
risky. Were the Supreme Court to determine that Harris did not survive Blakely and Booker, the
topless guiddines plan would be rendered uncongtitutiona — cregting another shock to a system that is
gill absorbing Booker’s effects. That shock would likely be far greater than that from Booker. The
Booker remedid opinion was able to creatively preserve the federd sentencing system in away that
avoided the need to resentence most criminal defendants. But a topless guidelines scheme would likely
ether be condtitutiond or unconditutiond in toto. If uncongtitutiond, then every defendant sentenced
under the scheme might have the opportunity to personally appear before thetrid court for a
resentencing.*® Tens of thousands of crimina cases might be implicated in such aruling. It isaso not
immediately clear how legidation could be written with any effective “falback” or “severance’ clauses

to avert such aposshbility. Retroactivity questions surrounding any rulings on these issues would be

“ Apprendi v. New Jersey, 530 U.S. 466, 490 n.16 (2000).
4 See Fep. R. CRiM. P. 43(8)(3) (defendant’ s presence required at sentencing).
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quite complex, with respect both to cases pending on direct gpped and on habeas. Moreover, during
the time leading up to any Supreme Court ruling (ayear or two, at least) extraordinary legal confuson
and uncertainty could arise in the lower courts following the enactment of a conditutionally questionable
sructura change to the federal sentencing guidelines. These would truly be devastating consequences
for asystem that isjust now becoming fully adjusted to Booker .

The case for waiting before making any dramatic changesin this areais reinforced by the
Supreme Court’ s recent decision to grant certiorari in Cunninghamv. California.*® That case
presents the issue of whether California s determinate sentencing scheme violates Blakely (the state
predecessor to Booker). The defendant in Cunningham was convicted of one count of continuous
sexud abuse of aminor. The statutory penalty for the crime was a sentence of ether sx, twelve, or
sixteen years. Under Cdlifornia s pena code, when a statute specifies three possible sentence terms, the
court must impose the middle of three possible sentences * unless there are circumstances in aggravation
or mitigation of the crime.” But Cdifornialaw requires the sentencing judge — not ajury — to
determine whether aggravating or mitigating circumstances exist. On apped, the Cdifornia courts held
that this determinate sentencing scheme does not violate Blakely or Booker because Cunningham’s
Sxteen-year sentence was within the authorized range of punishment. Cunningham thus should darify
whether determinate sentencing schemes that specify more than one possible sentence violate the
Condtitution and thus provide further guidance for federd legidation in thisarea

For dl these reasons, for the Congress to move forward with topless guiddines, at least a this

462006 WL 386377, No. 05-655 (U.S. Feb. 21, 2006).
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time, would be a giant gamble.

V. Other Legidative Reforms.

A “go dow” gpproach for now would not imply that Congress could never do anything to
improve the sentencing system after Booker. Some members of this Subcommittee may be interested
in advancing legidation that would attempt to improve specific agpects of the current federd sentencing
sysem. While only the Judicid Conference can spegk for the judiciary, we on the Crimind Law
Committee can express our willingness to review and discuss any legidation proposed by members of
the Judiciary Committee and to pass dong our views and recommendations to the Judicid Conference,
which will determine the judiciary’ s officid podtion on the legidation. In that regard, the Subcommittee
may wish to examine and evaduate severd areasthat it might find worthy of further exploration. Again,
our thoughts here must necessarily be tentative, particularly since neither the Justice Department nor any
member of this Committee has yet proposed — and the Crimind Law Committee and ultimately the
Judicid Conference have not yet consdered — specific “Booker fix” legidaion. We smply indicate

here some areas that might be possible sarting points for discusson if legidation were to be pursued.

A. The Sentencing Commission Should Be Composed of No Lessthan Three
Judges.
Asoneway of shoring up and improving the Guideines system, the composition of the United

States Sentencing Commission could be restored to the long-standing membership of “at least threg”
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federd judges. A bit of history will demongirate the usefulness of retoring the traditiona approach.

When the Sentencing Commission was established “ as an independent commisson in the
judicial branch of the United States,"*’ the Sentencing Reform Act of 1984 not surprisingly required
that “[&]t least threg” of the [seven voting] members shal be Federal judges.”* This decision to require
three judges on the Commission was a deliberate choice that was made by the legidative architects of
the Sentencing Reform Act.* It aso made sense to include judicia viewpoints within the Commission.
Indeed, in Mistretta v. United States,* the 1989 case in which the Supreme Court upheld the
condtitutiondity of the guiddines againgt a separation of powers chalenge, Justice Blackmun
characterized judges as “uniquely quaified on the subject of sentencing” when entering into the
deliberations of the Commission.**

Thiswasin place for nearly two decades from 1984 until 2003. So far aswe are aware, there
was no widespread criticiam of this particular composition, which insured sSgnificant judicid
representation on an important agency within the Judicial Branch of gover nment.

Then, in 2003, the Sentencing Commission membership was suddenly changed by a provison

in the “ Feeney Amendment” — section 401 of the Prosecutoriad Remedies and other Tools to end the

47 28 U.S.C. 8§ 991(a) (emphasis added).

2 1d.

49 Spe UNITED STATES SENTENCING COMMISSION, FIFTEEN Y EARS OF GUIDELINES
SENTENCING, at http://www.ussc.gov/15 year/15year.htm. Seealso S. 1437, 95th Cong., 1st Sess.
(1977) (proposing a sentencing commission whose members would be chosen entirely by the Judicid
Conference of the United States).

%0 488 U.S. 361 (1989).

51 1d. at 404.
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Exploitation of Children Today (PROTECT) Act.>? We agree that legidation atering the membership
of the Sentencing Commission is something that Congress could reasonably evduate. But what was
particularly surprising was the hasty way in which Congress consdered this sgnificant change. On the
House side, total debate on dl the various provisions of the Amendment was restricted to 20 minutes>®
On the Senate side, no hearings were held on the proposal, despite repeated and urgent requests from
anumber of Senators> Perhaps even more surprising, Congress did not even consult with the
Judiciary. Chief Justice Rehnquist articulated this concern about the process:

The Judicid Conference believesthat thislegidation, if enacted, would do serious harm
to the basic gtructure of the sentencing guiddine system and would serioudy impair the
ability of courts to impose just and responsible sentences. Before such legidation is
enacted there should, at least, be a thorough and dispassonate inquiry into the
consequences of such action.®

Later, the Judicid Conference requested reped of the measure, explaining: “Because the Judiciary and
the U.S. Sentencing Commission were not consulted prior to enactment, the [Judicia] Conference [has]
voted to support reped of the. . . provisons of the. . . PROTECT Act limiting the number of judges
who may be members.”® In short, it seems hard to disagree with the assessment of one obsarver that

the Feeney Amendment “was forced through the Congress with virtualy no debate and without

52 pub. L. No. 108-21, § 401 (2003).

% See H.R. REP. No. 48

> See, e.g., 149 Cone. Rec. S5113-01, S5116 (daily ed. April 10, 2003) (remarks of Sen.
Kennedy) (hisrequest for a hearing was denied); id. at S5133 (“ This legidation overturns a unanimous
Supreme Court decison, without a single day, hour, or minute of hearings.”)

5 Letter of Chief Justice Rehnquigt, reprinted in 149 Cone. Rec. at S5120.

% See News Release, Administrative Office of the United States Courts, Sept. 23, 2003
available at http://www.uscourts.gov/Press Releases/jc903.pdf.
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meaningful input.”>’

While the Feeney Amendment addressed many topics, the anti-judges provision was heavily
criticized from the start®® and it was never entirely clear who proposed the ideaand why. To our
knowledge, no one has subsequently judtified in any detall the decision to reduce the number of judges.
The provison to change the number of judges from “at least threg” to “no more than threg” was not
even mentioned in the explanatory section of the Conference Committee report provided to members
of Congress before they voted on the bill.>® The only rationae we have been able to locate in the
legidative record is a second-hand statement attributed to one member of Congress that “We don’t
want to have the Commission packed with Federd judges that have a genetic predisposition to hate any
kind of sentencing guiddines”® Of course, many federa judges are, if anything, predisposed to favor
the Sentencing Guiddines®® It may be worth recaling the originator of the very idea of federa

sentencing guidelines was Judge Marvin E. Frankd of the United States Digtrict Court for the Southern

" 50 CoNG. Rec. S8572-01, S8573 (daily ed. July 21, 2004) (remarks of Sen. Leahy).

%8 See generally Laurie Cohen & Gary Fidlds, Asheroft Intensifies Campaign Against Soft
Sentences by Judges, WALL St. J. (Aug. 6, 2003), available at 2003 WL-WSJ 3976244.

% See H. R. CONF REP. 108-066, reprinted at 149 CONG. REC. H2950, 2965 (daily ed.
April 9, 2003).

%0 149 Cong. Rec. at S5146 (Apr. 10, 2003) (statement of Sen. Leahy attributing quotation to
Rep. Sessenbrenner).

®1 See, e.g., Stephen Breyer, The Federal Sentencing Guidelines and the Key
Compromises upon Which They Rest, 17 HorsTRA L. Rev. 1 (Fall 1988); William W. Wilkins, J. &
John R. Steer, Relevant Conduct: The Cornerstone of the Federal Sentencing Guidelines, 41 S.C.
L. Rev. 495 (Spring 1990); William W. Wilkins, J. & John R. Steer, The Role of Sentencing
Guideline Amendments in Reducing Unwarranted Sentencing Disparity, 50 WaAsH. & LEe L. Rev.
63 (Winter 1993); Paul G. Cassell, Too Severe? A Defense of the Federal Sentencing Guidelines
(and a Critique of the Federal Mandatory Minimums), 56 StaN. L. Rev. 1017 (2004).
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Digtrict of New York.®? In the years since the credtion of the Sentencing Commission, many judges
have served with digtinction on the body with no evident predigpogition to undercut the Commisson’s
Guiddines

Perhaps the reason for the Feeney Amendment change was some sort of symbolic attack on
judges. But if so, this symbolism has been purchased at the price of creating avery red basisfor
defendants to attack the Guidelines on separation of powers grounds. As noted above, the presence of
at least three judges on the Sentencing Commission may have been one reason why the Supreme Court
upheld the condtitutiondity of the Sentencing Commission in Mistretta. Suggesting thet this changein
the composition of the Commisson is serious enough to raise Mistretta concerns, Federal Didtrict

Judge Owen M. Panner has described the Stuation in this way:

We are thus left with a strange cregture that is nomindly lodged within the Judicid
Branch, and purports to be performing duties of ajudicia nature, yet need contain no
judges, does not answer to anyone in the Judicia Branch, and into which the Judicia
Branch is assured no input, whether substantively or in selecting the members of the

Commission.®®

Judge Panner’ s concluson led him to strike down the federd sentencing guidelines as violating the

separation of powers doctrine and as therefore uncongtitutiond. It is noteworthy that Detwiler involves

62 See generally MARVIN E. FRANKEL, CRIMINAL SENTENCES: LAW WITHOUT ORDER
(2973).

%3 See United Sates v. Detwiler, 338 F. Supp. 2d 1166, 1173 (D. Or. 2004) (emphasis
added).
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aserious sex offender — thus, the PROTECT Act may have, unwittingly, given ammunition to sex
offendersto challenge their sentences. Judge Panner’ s remedy was to treat the guidelines as purely
advisory.®* Because the Supreme Court came to an equivalent conclusion in United States v.
Booker,% Judge Panner’ s remedy was effectively mooted in that particular case. Y et his concerns and
his reasoning remain a serious concern. Defense attorneys and academics have suggested that the
Guiddines remain vulnerable to attack on precisdy this ground.®® As Harvard Law Professor Carol
Steiker has written, “[as aresult of the Feeney Amendment] the President’ s relationship to the
Commission and its membersis functionaly no different than his rdationship to any other independent
agency within the Executive Branch.”®” And legd commentator Jaime Escuder has noted, “This new
indtitutiona arrangement is problematic because, by edging judges out of the sentencing process, the
Feeney Amendment removes a critical check on the Executive s ability to design a sentencing structure
that isbiased in itsfavor. Thus, guiddines produced by a Commisson dominated by the Executive

would be condtitutionally suspect as they would be tainted by the partidity of the Executive Branch.”®®

®1d. at 1182.
6543 U.S. 220 (2005).

% See, e.g., JAime Escuder, Congressional Lack of Discretion: Why the Feeney
Amendment is Unwise (and Perhaps Unconstitutional), 16 FED. SENTENCING REPT'R 276, 276-77
(April 2004); Memorandum of Amicus Curiae, Professor Carol Stetker, In Support of
Defendant, United States v. Dansby, Criminal No. 03-10066-DPW (D. Mass. 2004).

67 Memorandum of Amicus Curiag, Professor Carol Steiker, In Support of
Defendant, United States v. Dansby, Crimina No. 03-10066-DPW (D. Mass. 2004) at 7.

%8 Jaime Escuder, Congressional Lack of Discretion: Why the Feeney Amendment is
Unwise (and Perhaps Unconstitutional), 16 FED. SENTENCING RePT'R 276, 276-77 (April 2004).
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Evenif thereis not Strictly spesking a condtitutiona requirement for restoring the judicid
compogtion of the Sentencing Commission, good prudentid reasons for doing so remain. Judges have
cong derable expertise on sentencing issues, as they regularly sentence defendants or review sentencing
appedsin the course of their daily work. Indeed, it is hard to think of any group that, as a class, has
more expertisein thearea. For al these reasons, the Conference continues to urge this Subcommittee
to pass legidation restoring membership of the Sentencing Commission to its traditional composition of

“no lessthan” three judges.

B. Encour age the Sentencing Commission to Create a Standard M ethodology for
Determining Sentences.

The Crimind Law Committee would be interested in discussng whether ways can be found to
have the Sentencing Commission promulgate a standardized methodology that district courts could use
when determining an gppropriate sentence. A standard methodology might be one way of minimizing
unwarranted sentencing disparities.

The ideathat we will be discussng and evauating rests on clarifying whether judges should
employ athree-step or two-step process in determining an appropriate sentence. The Sentencing
Commission has generdly recommended that sentencing judges employ athree-step method in
determining an gppropriate sentence: (1) determine the specific Guiddine gpplicable, including resolving

any disputed and relevant Guiddinesissues; (2) determine whether any departures under the Guiddines
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are proper; and only then (3) determine whether some sort of “variance”®® from the Guiddinesis
appropriatein light of al the sentencing factors spelled out in 18 U.S.C. § 3553(a).”° Our

understanding is that many district judges around the country have been following this genera approach.

It does appear, however, that there may be a split in gpproach developing on this
methodologicd issue. In United States v. Arnaout,” the Seventh Circuit held that “the concept of
‘departures has been rendered obsolete in the post-Booker world.””? The Court in Arnaout stated,
asit did in earlier in United States v. Johnson,” that “what is at stake i's the reasonableness of the
sentence, not the correctness of the *departures’ as measured againgt pre-Booker decisons that
cabined the discretion of sentencing courts to depart from guiddines that were then mandatory.”™ In
the Seventh Circuit, then, it appears that judges follow a two-step process to determine an appropriate
sentence —that is, first determining the guiddine and then determining whether to reduce the sentence

for any appropriate reason (based on a departure or otherwise).

% See United Sates v. Wilson, 355 F.Supp.2d 1269, 1272 (D. Utah 2005) (explaining
“departure’ vs. “variance’ language).

0 See House Judiciary Comm: Implications of the Booker/Fanfan Decisions for the
Federal Sentencing Guidelines. Hearing before the Subcomm. on Crime, Terrorism, and
Homeland Security of the House Judiciary Comm., 109th Cong., 1st Sess. 14-15 (2005) (statement
of Hon. Ricardo Hinojosa).

431 F.3d 994 (7th Cir. 2005).

2 1d. at 1003.

3 427 F.3d 423, 425 (7th Cir. 2005).

“1d.
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The Fourth Circuit has specificaly disagreed with the Seventh Circuit.” In an opinion authored
by Chief Judge William Wilkins (aformer chair of the Sentencing Commission), the Circuit hed: “We
believe, however, that so-called ‘traditiona departures —i.e., those made pursuant to specific guiddine
provisions or case law — remain an important part of sentencing even after Booker.””® The Fourth
Circuit noted that “the continuing vaidity of departuresin post-Booker federa sentencing proceedings
has been a subject of dispute anong the circuits.””’ It explained that, in contrast to the Seventh Circuit,
the Sixth Circuit had stated that consideration of adeparture is part of caculating the correct guideline
range’® and that the Eighth Circuit had held that district courts must decide whether a “traditional
departure’ is appropriate after calculating the guiddine range and before deciding whether to impose a

variance sentence.”®

Our limited point hereis not to criticize any of the competing approaches to current law
carefully adopted by the various circuits. Instead, we Smply raise for this Subcommittee the idea that,

for the future, it may be desirable to devel op a standardized approach to the procedural issue of how

> Academic commentators have disagreed aswell. See, e.g.,
http://sentencing.typepad.com/sentencing_law_and policy/2005/12/booker_discuss.html (Prof.
Douglas Berman opinesthat “[g]iven that the U.S. Sentencing Commission has stressed that departures
are not obsolete after Booker, and that certain kinds of departures are expresdy encouraged and
discouraged by the guiddines, | find the Seventh Circuit's obsolescence assertion curious and in tension
with its view that a guiddine sentenceis presumptively reasonable.”).

6 United States v. Moreland, 437 F.3d 424, 432 (4th Cir. 2006).

7 1d.

8 1d. (citing United States v. McBride, 434 F.3d 470, 2006 WL 89159, at *4 (6th Cir. Jan.
17, 2006)).

" d. (citing United Sates v. Hawk Wing, 433 F.3d 622, 631 (8th Cir. 2006)).
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judges should go about determining sentences. One possible way of handling the matter would be to
direct the Sentencing Commission to promulgate policy statements or other gppropriate guidance in the
Guiddlines manud for how to ded with theissue. But the more basic point isthat it may be adesrable
gep towards avoiding unwarranted sentencing disparity to have al courts following the same

methodology in determining appropriate sentences.

C. Review the Consistency of Substantial Assistance Sentence Reductions
Acrossthe Country.

It may be appropriate to consider waysin which the handling of sentence reductions for
“subgtantial assstance’ to government authorities could be improved. However, that any consideration
of substantia assstance could gppropriately scrutinize not only judicid discretion but dso
prosecutorial discretion.

The Justice Department has been concerned about casesin which trid judges have departed
downward for “substantial assstance” to government authorities, even when the government had not
made such amotion. Asiswell known, the law before Booker was that a court could not depart
downward on this ground (also known as § 5K 1.1 departure) without a government motion.® After

Booker, while courts cannot use a“ departure’ for substantial assistance as a basis for lowering a

8 Seg, e.g., Wade v. United States, 504 U.S. 181 (1992) (court could only grant assistance
departure if prosecutor’ s refusal was based on a condtitutional motive); United States v. Abuhouran,
161 F.3d 206 (3rd Cir. 1998) (rgecting argument that court could reduce sentence for substantial
assstance in the absence of a prosecutor’s motion).
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sentence,! it appears that they can use a“variance’® to lower a sentence without a government
motion.

From a nationd perspective, the number of non-government-sanctioned substantial assistance
departures does not appear to be sgnificant. Datareleased by the United States Sentencing
Commission thisweek suggested that such a departure apparently occurred in perhaps 258 cases over
roughly the last year. Given that there were more than 65,000 sentencings during the same period of
time, this means that the issue arose in only about 0.4% of al cases (roughly 1 out of every 233 cases).
Moreover, the Commission’s data may overstate the true extent of thisissue. The Commisson was
able to identify 258 casesin which asubstantial ass stance reduction was given and the Commission
was unable to confirm agovernment motion. It isentirdy possble that at least some of these cases
involved Stuations where the government made a motion for a downward adjustment (or, perhaps,
acquiesced in the adjustment) but that the Commission was merely unable to confirm the government’s
actions based on the records available — a possibility that the Commission itsalf acknowledges® We
hope to be able to review case files to determine whether this hypothesisis correct in the near future.
Finaly, and most sgnificantly, of the 258 cases, it gppears that the vast bulk involve stuations where

other good grounds existed for a downward reduction in sentence. The Commission reports that

8 See, e.g., United States v. Vasquez, 433 F.3d 666, 670 (8th Cir. 2006).

82 See United States v. Wilson, 355 F.Supp.2d 1269, 1272 (D. Utah 2005) (explaining
“departure’ vs. “variance’ language).

8 See BOOKER IMPACT REPORT, supra note 4, at 113.
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“[o]nly 28 of the 258 cases cite one of these reasons [i.e., substantial assistance] as the only reason for
the non-government-sponsored, below-range sentence.”®

Moreover, given the tiny number of casesinvolving thisissue, any ingppropriate actions by
district court judges should be readily correctable by government gpped. In that connection, it is
interesting to learn that there are virtualy no published post-Booker apped s on this subject. Indeed, a
preiminary review of gppellate court decisons on thisissue was unable to produce a single published
decision rgecting agovernment gpped of adigtrict court’s substantia ass stance reduction without a
government motion. If such reductions are ingppropriate and creating serious problems for the
government, one would expect to see regular gppellate court reversas of district court sentences.
Perhaps such gppeds are currently in “the pipdine.” If not, the government’ sfallure to file gopedsin
this area may be a smple continuation of the problem identified by the PROTECT Act, where
Congress manifested its desire for the Justice Department to file more gppeds of downward
departures.® Perhaps any problem here can be solved not by changing the legal framework, but smply
by the government availing itself of the existing gppellate process. There is every reason to believe that
the gppellate courts are prepared and effective a dealing with any real, case-by-case post-Booker

problems.

8 |d. (emphasis added).

8 Section 401(1) of the PROTECT Act required the Attorney Genera to submit areport
“which state[d] in detail the policies and procedures that the Department of Justice has adopted
subsequent to the enactment of thisAct . . . to ensure the vigorous pursuit of appropriate and
meritorious appedals of such adverse [sentencing] decisions’ as downward departures.”
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To befair to the Justice Department, their concern about substantial assistance reductions
without a government mation is understandable. The Judtice Department might reasonably clam
Superior ingtitutional capacity to evauate assistance from cooperators. And it is plausible that evidence
might show that some defendants have declined to provide full cooperation to the government because
they thought they could persuade ajudge to nonethel ess give them a sentence reduction. It would be
worthwhile to examine any evidence the Justice Department has on this point and, if ared problem
exigts, work with the Department to discuss gppropriate corrective legidation.

Nonethdess, even if there isamodest problem with defendants who decide to take their
chances with ajudge, today the far more widespread problem with substantial assistance motions
isthe radical inconsstency with how government prosecutors handle these motions from digtrict-to-
digtrict.8 This point was most powerfully raised in the Sentencing Commission’s 1998 report —
“Subgtantiad Assstance: an Empiricd Yardstick Gauging Equity in Current Federa Policy and
Practice.”®" That report reached these disconcerting conclusions:

Fird, thisanalyss uncovered that the definition of “substantid assstance” was
not being consistently applied across the federa digtricts. Not only were some ditricts
considering cooperation that was not being considered by other digtricts, but the

components of agiven behavior that classfied it as* substantid” were unclear.

8 See generally William T. Pizzi, Under standing Prosecutorial Discretion in the United
Sates: The Limits of Comparative Criminal Procedure as an Instrument of Reform, 54 OHio Sr.
L.J. 1325, 1344 (1993)

87 U.S. SENTENCING COMM’N, SUBSTANTIAL ASSISTANCE: AN EMPIRICAL YARDSTICK
GAUGING EQUITY IN CURRENT FEDERAL PoLIcYy AND PRACTICE (1998). Thisreport isavalable a this
link: http:/Amww.ussc.gov/publicat/Skreport.pdf.
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Second, while the U.S. attorney offices are required to record the reason for
making a subgtantia assistance motion, thereis no provison that this information be
made available for review. Itisexactly such alack of review, inherent in preguiddine
judicid discretion, that led to charges of unwarranted sentencing disparity and passage
of theSRA. ...

Third, the evidence consistently indicated that factors that were associated with
ether the making of a § 5K 1.1 motion and/or the magnitude of the departure were not
consstent with principles of equity. Expected factors (e.g., type of cooperation, benefit
of cooperation, defendant culpability or function, relevant conduct, offense type)
generdly were found to be inadequate in explaining § 5K 1.1 departures. Even more
worrisome, legdly irrdlevant factors (e.g., gender, race, ethnicity, citizenship) were
found to be statistically significant in explaining 85K 1.1 departures. . . %

Since this report was prepared in 1998, there islittle reason for believing that substantia
assistance practices have improved. Former Attorney Generd Ashcroft’s memo addressing charging
decisons of prosecutors provides no guiddines on 8 5K 1.1 motions, except to say that it is*“not
gopropriate to utilize substantial assstance motions as a case management tool to secure plea
agreements and avoid trids.”® Moreover, an andysis of disparities in white-collar crime cases
published in 2003 in The Pepperdine Law Review found widespread disparity:

Downward departures for substantial assistance under Section 5K1.1 are arelatively
significant source of white-collar sentencing disparity. . . . An anadyss of subgtantia

8 |d. at 20-21.

89 Memo Regarding Policy on Charging of Crimina Defendants, from John Ashcroft, Attorney
Generd, to All Federd Prosecutors (September 22, 2003). This memorandum is available at thislink:
http://Aww.usdoj.gov/opal/pr/2003/September/03_ag_516.htm.
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assistance departures at the circuit and didtrict level indicates the existence of disparity

throughout the country.*

The most recent statistics from the Sentencing Commission confirm that government practices

on subgtantial assistance motions continue to vary widely from didtrict to district after Booker. To pick

afew illugrations of geographicaly-adjacent jurisdictions with widely varying percentages of substantia

assistance motions by the government:™*

New Hampshire 27.6% VS.
New Jersey 30.9% VS,

M assachusetts 9.9%
Ddaware 5.6%

Middle Didtrict of Pennsylvania 35.7% vs. Western Didrict of Pennsylvania 11.9%

Eastern Digtrict of North Carolina 34.4% VS.

Wegtern Didtrict of Virginia 23.8% VS.
Northern Didrict of Mississppi 16.1% VS,
Eagtern Didtrict of Michigan 27.4% VS
Centrd Didrict of Illinois 20.4% VS.
Eagtern Digtrict of Wisconsin 13.9% VS,
North Dakota 17.3% VS,
Eagtern Didtrict of Cdifornia 15.1% VS,
Middle Didtrict of Forida 22.9% VS.
Idaho 30.5% VS,

Middle Didtrict of North Carolina 12.0%
Eagtern Didrict of Virginia 6.4%
Southern Didrict of Missssippi 9.3%
Wegtern Didrict of Michigan 15.4%
Southern Didtrict of 11linois 4.2%
Western Didtrict of Wisconsin 3.8%
South Dakota 5.0%

Centrd Didrict of California4.8%
Southern Didtrict of Florida 9.4%

Utah 8.5%

% Comment, Jon J. Lambiras, White-Collar Crime: Why the Sentencing Disparity Despite
Uniform Guidelines?, 30 Pepp. L. Rev. 459, 516 (2003).

%1 U.S. SENTENCING COMMISSION, SUBSTANTIAL ASSISTANCE CASES; DEGREE OF
DEPARTURE BY SENTENCING DISTRICT (data as of February 22, 2006) (attached to this testimony as
Appendix A); see also BookeR IMPACT REPORT, supra note 4, at D-20 to 21 (reporting widely
varying percentages of government-sponsored bel ow-guidelines sentences).
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To be sure, some part of the variations in these didtrict may stem from legitimate differences in the kinds
of casesbeing handled. But it is hard to understand, for example, why the number of government-
sponsored mations for substantial assstance in my own Didrict of Utah isfour times lower than in the
adjacent (and apparently quite comparable) Didtrict of 1daho.

The same pattern of disparity recursif one looks not a al government-sponsored bel ow-
guidelines sentences, but government-sponsored substantia assistance sentences. Compared to a

national average of 14.4% of casesin which a substantial assistance sentence isimposed, as shownin

the ol lowindRanée: ebiGisiricibiiabolsgistance”” Reductions
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These data suggest tremendous disparity and unfairnessin the way the Justice Department
chooses to file its motions for substantid assistance reductions — indeed, the very kind of inter-district
disparity that spawned the Sentencing Guiddinesin the first place. Moreover, the number of
defendants treated unfairly due to Justice Department disparity dwarfs the 258 cases mentioned above
in which judges may have initiated a variance for substantial assstance. Literdly thousands and
thousands of defendants are being treated unfairly if, as the data strongly suggests, prosecutorsin
different districts are using different standards for gpproving substantial assistance motions.®?

Inlight of al these facts, the Crimind Law Committee would be interested in having a broad
discussion with the Justice Department and this Subcommittee about ways in which the handling of

subgtantiad assstance issues might be improved — by both judges and prosecutors.

D. The Appellate Process.

Some members of this Committee may be interested in changing the standard of appd late
review regarding sentencing decisons. Reasonable minds can differ on the subject of whether any
changeis needed, but if this Subcommittee decides to consder changes, the Crimina Law Committee

would certainly be willing to discuss this subject.

%2 |t dso possble that smilar disparity problems lurk in the way in which government
prosecutors are handling “fast track” programs for illegal re-entry cases. See generally Comment, Erin
T. Middleton, Fast-Track to Disparity: How Federal Sentencing Polices Along the Southwest
Border are Undermining the Sentenicng Guidelines and Violating Equal Protection, 2004 UTAH
L. Rev. 827; United Sates v. Perez-Chavez, No. 2:05-CR-00003PGC, 2005 U.S. Dist. LEXIS
9252 (D.Utah May 16, 2005).
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Theremedid opinion in Booker crafted the current “reasonableness’ standard by excising
other, uncongtitutiona provisonsin the Sentencing Reform Act. As Justice Breyer explained, the Court
was forced to “infer appropriate review standards from related statutory language, the structure of the

gatute, and the sound adminitration of justice.”*

The appellate court decisions on reasonableness have only recently begun to appear. Indeed,
not every circuit has spoken on this subject. Asthe Sentencing Commission observed in its report on
Booker released this week:

[T]he evolution of appellate jurisprudence occurs gradudly rather than overnight. Thus,
issues known to be of interest to the Commission and the rest of the crimind justice

community have not been answered in dl circuits®

And, of course, the Supreme Court has yet to weigh in on the subject of precisely what post-Booker
aopdlate review is. Inlight of these facts, it may well be premature to reach any firm conclusions about
the post-Booker standard of appellate review. The Justice Department is perfectly Stuated to help
bring clarity to this area, by seeking certiorari from the Supreme Court in an appropriate case regarding
appellate review standards. A Supreme Court decision on the subject would be an ideal way to both

clarify what the current standard is and what room may condtitutionaly exist for corrective legidation.

% United Sates v. Booker, 543 U.S. 220, 258 (2005) (remedial majority opinion).
% BOOKER IMPACT STATEMENT, supra, at 35.
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If nonethel ess the Subcommittee believes that some immediate change is required to the
gppellate review standard, the Crimind Law Committee would be glad to discuss the matter with this
Subcommittee (and to refer proposed legidation to the Judicia Conference for its authoritative views on
behdf of the Judiciary). Changing the gppellate Sandard, however, is acomplex enterprise. Just as
“topless guiddines’ may depend upon the continued viability of the Harris decison, so changing the
gppellate sandard could dso have condtitutiona implications under Booker itsalf. Moreover, members
of this Subcommittee ought to be aware of two competing concerns when crafting such legidation: the
need to recognize that trid court judges have primary, initia respongbility for imposing sentences and
the need to dlow appdllate court pands sufficient power to insure that district judges have applied the
law properly and exercised any discretion reasonably.

On the one hand, trid court judges must have primary, initid respongbility for determining
crimina sentences. Judging generdly, and sentencing particularly, should never become an act of
bureauicratic adminigtration. Sentencing is a quintessentially human
event —a sentencing judge literaly looks a defendant in the eyes when imposing a sentence. There
would be avery high cost to our system of judtice if respongibility for sentencing were smply shuttled
off to appellate judges to be done on the basis of paper pleadings. Moreover, many sentencing
decisons revolve around factud questions: Was the defendant a major player or aminor player in the
crimina organization? Was afirearm used to commit the crime?  |s the defendant truly remorseful for

his actions? What were the physica, emotiona, and financia consequences of the crime to the victims?
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These kinds of factud determinations are traditiondly the province of the trid court, not the appelate
court.

Even the Guiddines themsdves recognize the fundamentad fact that the most gppropriate
sentence cannot be calculated with mathematica precision. Each guiddine range varies by 25% from
the top to the bottom. Reasonable judges may, of course, differ within that range. In essence,
sentencing involves the exercise of some judgment and federd didtrict judges are in the best position to

make those judgmentsiinitidly, subject to appellate review to make sure they have acted properly.

On the other hand, of coursetriad court judges are imperfect and, on occasion, can make
mistakes or idiosyncratic sentencing decisions. Sentencing decisions (no less than the manifold other
decisons made by trid courts) should be subject to appropriate appellate review. Appdlate review of
sentences may play an important role in reducing disparities that could otherwise develop if each
individud digtrict court judge was given an unbridled, find say over what sentence should be imposed.
It is no secret thet different judges sometimes have different sentencing philosophies. Indeed, it was
precisdly this concern about disparate trial court decisonsthat lead Congress to pass the Sentencing
Reform Act in 1984 and to cregate the sentencing guiddine system.

The history of appellate review of sentences reflects these twin concerns. Before the
Sentencing Reform Act of 1984, appellate court review of sentenceswas very limited. Asthe Supreme

Court later described it, gppellate review was virtualy non-existent:
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For dmogt a century, the Federd Government employed in crimind cases a system of
indeterminate sentencing. Statutes specified the pendties for crimes but nearly dways
gave the sentencing judge wide discretion to decide whether the offender should be
incarcerated and for how long . . . . Thisled amost inevitably to the conclusion on the
part of areviewing court that the sentencing judge “sees more and senses more’ than
the gppellate court; thus, the judge enjoyed the “superiority of his nether postion,” for
that court’ s determination as to what sentence was appropriate met with virtualy

unconditiona deference on gpped.®

In 1984, Congress passed the Sentencing Reform Act. This Act “dtered th[e] scheme’ of
virtudly unreviewable sentences “in favor of alimited gppelate jurisdiction to review federd
sentences.”® In particular, the Act authorized appellate review in four instances. Appelate courts
were to determine whether the sentence: (1) wasimposed in violation of law; (2) wasimposed asa
result of an incorrect goplication of the sentencing guiddines; (3) was outside the gpplicable guiddine
range without adequate digtrict court explanation or for impermissible reasons, or (4) was imposed for
an offense for which there was no gpplicable sentencing guiddine and was plainly unreasonable.’’

In 1996, the U.S. Supreme Court said in Koon v. United States® that while these provisions
manifested Congress's “concern[] about sentencing disparities,” the Act did not, “by establishing limited

appellate review, . . . vest in gppellate courts wide-ranging authority over digtrict court sentencing

% |d. at 363-64; Mistretta v. United States, 488 U.S. 361 (1989).
%Koon v. United States, 518 U.S. 81, 96 (1996).

97See 18 U.S.C. § 3742(e).

%518 U.S. 81 (1996).
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decisons.”® Koon aso quoted with approva the Supreme Court’s 1992 decision in Williams v.
United Sates:

Although the Act established alimited gppellate review of sentencing decisons, it did
not ater a court of gppeds traditiona deferenceto adistrict court’s exercise of its
sentencing discretion. . . . The development of the guiddine sentencing regime has not
changed our view that, except to the extent specificaly directed by satute, it is not the
role of an gppdlate court to subdtitute its judgment for that of the sentencing court asto
the appropriateness of a particular sentence.1®

The Supreme Court in Koon thus held that a digtrict court’s decison to depart from the guidelines
should be reviewed for abuse of discretion.'%*

The PROTECT Act of 2003 modified the Koon decision by requiring courts of appealsto
“review de novo the didtrict court’s agpplication of the guiddinesto the facts’ when reviewing certain
sentences imposed outside of the applicable guideline range, a change the Conference has opposed.’®

Then came the Booker decison in 2005. It excised as uncondtitutiona the provison in the
Sentencing Reform Act that “ sets forth standards of review on apped, including de novo review of
departures from the gpplicable Guiddinesrange.”*® Inits place, the Court in Booker read the
Sentencing Reform Act “as implying th[€] appellate review standard [of reasonableness| — a

dandard,” it said, that was * congstent with gppellate sentencing practice during the last two

“Id. at 97.

191 d. (quoting Williams v. United Sates, 503 U.S. 193, 205 (1992)) (quotation marks and
citations omitted).

10y d. at 99-100.

102506 18 U.S.C. § 3742(6).

103543 U.S. 220, 259 (2005) (citing 18 U.S.C. § 3742(€)).
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decades.”*** Theresult isthat today appellate courts review tria court sentencing decisions for
“reasonableness’ by examining “the factors set forth in 18 U.S.C. 8 3553(a)” and “the now-advisory
Guiddines™

Given this history and the twin concerns of the need to individualize sentences and provide
appdlate review to protect againgt unwarranted disparities, crafting appropriate sandards of appellate
review isadifficult balancing act. We would hope that this Subcommittee would consult with the

Conference and with othersinterested in the subject before legidating in thisarea.

E. Expand Judicial Authority to Order Supervised Release.

The Crimina Law Committee would be interested in discussing and eva uating way's of
expanding ajudge’ s ability to monitor dangerous defendants by extending permissible terms of
supervised release.

Current law imposes sharp limits on the length of time federd judges can supervise dangerous
offenders (including some sex offenders) after they are rleased from prison. For example, under
current law, ajudge is generaly only authorized to impose afive-year term of supervised release for
conviction on aClass A or B felony and a three-year term of supervised releasefor aClassC or D

fdony.X® It is noteworthy that, despite research suggesting that sex offenders are four times more likely

1%41d. at 261-62.

1%United Satesv. Kristl, 437 F.3d 1050, 2006 WL 367848 (10th Cir. 2006).

106 See 18 U.S.C. § 3583(b) (noting time limits associated with Class A, B, C, D, and E
feonies).
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than other violent offenders to recidivate,X%” these limits apply even in some sex offense cases.
Although federd law permits ajudge to impose aterm of supervised release for any term of years or
lifein some cases, the judge may only order such lengthy terms of supervision in casesinvolving
oecificaly enumerated offenses 1%

Even when an offender is charged with multiple counts — each of which carries aterm of
supervised release — it is generdly believed that the judge may not “stack” terms of supervised release
(to be executed consecutively), but must impose them concurrently. A number of circuit courts have
interpreted the language of 18 U.S.C. 8 3624(e) as precluding the stacking of terms of supervised
release.’®

In some Stuations, the existing narrow limits on supervised release can redtrict ajudge from
keeping supervison over a potential dangerous defendant after rel ease even where additiona
supervision might be appropriate. For example, in United States v. Philip Abraham Ochoa,™° |
recently sentenced a previoudy-convicted felon and a documented Nortenos gang member. The
defendant pleaded guilty to possession of aloaded sawed-off shotgun that he had been holding while

driving in Salt Lake City traffic. He had previoudy been convicted of multiple felony counts over fifteen

107 See Bureau of Justice Statistics, Recidivism of Sex Offenders Released from Prison in
1994 &t 1, available at: http://www.ojp.usdoj.gov/bjs/pub/pdf/rsorp94.pdf.

108 See 18 U.S.C. § 3583(K) (identifying specified crimes that allow supervised release termsin
excess of those otherwise authorized by § 3583(b)).

109 See United States v. Danser, 270 F.3d 451, 454 (7 Cir. 2001); United States v.
Alvarado, 201 F.3d 379, 382 (5" Cir. 2000); United States v. Bailey, 76 F.3d 320, 323-24 (10"
Cir. 1996); United States v. Sanders, 67 F.3d 855, 856 (9" Cir. 1995).

10Case No. 2:05-CR-594 PGC (D. Ut. Feb. 28, 2006).
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years, including Battery, False Imprisonment, Attempted Assault, Attempted Receipt of a Stolen
Vehicle, Forgery, Assault, Theft, and Burglary, resulting in 19 crimind higtory points. With a resultant
crimind history category of VI (the highest possible), and a base offense levd of 17, the Guiddines
recommended arange of 51-63 monthsin prison. Additiondly, the Statutory Provisonsfor a
supervised release term only alowed for a period of less than three years!'! Given the defendant’s
crimind higory, and especidly given his gang membership and dangerous crimind activities, | believe
that a three-year term of supervised release was much too short. Yet current law gave me no choice
on the matter.

Also worth discussing is whether an amendment to 18 U.S.C. § 3583(b), permitting judgesto
impose longer terms of supervised release in appropriate cases (those involving particularly dangerous
defendants or aggravated crimes) would alow judges to better tailor their sentencings to the specific
circumstances of the case and better protect the public from depredations by repeat offenders. For
example, judges might be given the authority, if they thought it gppropriate in light of al circumstances,
to impose aterm of supervised release twice aslong as that otherwise authorized by satute in Stuations
involving repeat crimind offenders or particularly dangerous crimes (such as sex offenses).

Another areato exploreis whether longer terms of supervised release in Stuations where
criminas have subgtantia redtitution to pay to their victims. There may be casesin whichiitis

gppropriate to extend aterm of supervised release so that the court can continue to insure that

115 18 U.S.C. § 3583(b)(2).
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redtitution isbeing paid. Of course, direct judicia ability to enforce a restitution order terminates when
supervison terminates.

As part of the ongoing cost containment efforts endorsed by the Judicia Conference!*? the
judiciary has pursued a program that dlows judgesto bring an early termination to terms of supervised
release when offenders have demongtrated that they no longer require supervision.!®* The concept of
authorizing expanded supervised release authority to judges does not contradict this palicy, but
augmentsit. Insead of terminating dl offenders terms of supervison on an early basis (thereby
compromising public safety), and instead of doubling the length of dl offenders terms (unnecessarily
driving up costs), the modd that the Crimind Law Committee isinterested in discussing and evauating
may permit judges to better use their discretion to respond to the specifics of the case.

Supervised rdease is costly with meaningful budgetary effects. It costs an estimated $3,452
annudly to supervise each of the offenders under federd supervison.''* Expanding supervision terms
would therefore likely require increased expenditures for probation officers. Nonethdess, given that it

costs $23,205 annudly to incarcerate each prisoner in Bureau of Prisons custody, ™™ it is possible that

112 See JCUS-SEP 04, pp. 6-7.

113 See John Hughes, Memorandum to All Chief Probation Officers: New Criteria for Assessing
Early Termination of Supervison (Oct. 30, 2002), available at:
http://jnet.ao.dcr/Probation_and Pretrid_ServicessMemos/2002_ Memos/New_Criteria for Assessin
g Early Termination_of Supervison.html.

114 See John Hughes, Memorandum to All Chief Probation Officers: Cost of Incarceration and
Supervison (Apr. 15, 2005), available at:
http://jnet.ao.dcr/Probation_and Pretria_ServicessMemos/2005_Archive/PPS41505.html.

115 |d
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thiswould be taxpayer money well spent, particularly when compared to the cost of prison —and the

codt to crime victims if an unsupervised offender commits anew crime.

F. Give Judges Authority to Prevent Profiteering by Criminals

The Crimina Law Committee would like to explore and evaduate ways of giving judges
aufficient ability insure that criminds do not profit from their crimes. The current federd law on the
subject may be uncongtitutiond, yet neither the Justice Department nor the Congress has taken stepsto
correct the problem. 1t would be an embarrassment to the federd system of judticeif crimindswere
able to be profit from their crimes. We believe that corrective legidation could be easlly drafted, by

giving judges discretionary power to prevent profiteering.

By way of background, the federa criminal code, like the codes of various states, contains a
provison concerning forfeiture of profits of crime. This provison, foundin 18 U.S.C. § 3681, dlows
federd prosecutorsto seek aspecia order of forfeiture whenever aviolent federa offender will receive
proceeds related to the crime. Congress adopted this statute in 1984° and modeled it after a New
York statute popularly known asthe “Son of Sam” law.'’ In 1977, New Y ork passed itslaw in
response to the fact that mass murderer David Berkowitz received a $250,000 book dedl for

recounting his terrible crimes.

116 Pyb. L. 98-473, Oct. 12, 1984, 98 Stat. 2175.
17 N.Y.Exec.Law § 632-a(McKinney 1982 and Supp.1991).
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In 1991, the United States Supreme Court found that the New Y ork Son of Sam law violated
the Firs Amendment. In Smon & Schuster, Inc. v. Members of N.Y. Sate Crime Victims Bd., '8
the Court explained that the New Y ork law “gngles out income derived from expressive activity for a
burden the State places on no other income, and it is directed only at works with a specified
content.”*'® The New Y ork statute that was struck down covered reenactments or depictions of crime
by way of “amovie, book, magazine article, tape recording, phonograph record, radio, or televison
presentation, [or] live entertainment of any kind.”*%°

The federd datute iswidely regarded as dmogt certainly unconditutiond, asit contains
language that is amogt identica to the problematic language in the old New Y ork statute. In particular,
the federa gtatute targets for forfeiture depictions of acrimein “amovie, book, newspaper, magazine,
radio or television production, or live entertainment of any kind.”*?* Thus, it can easily be argued by
crimind defendants that the statute contains the same flaw — the targeting of protected Firs Amendment
activity — that the Supreme Court found uncongtitutiond in the New Y ork statute. Indeed, the Supreme
Courtin Smon & Schuster cited the federd statute as similar to that of New York’s? Moreover,

current guidance from the Justice Department to its line prosecutors is that this law cannot be used.'?

18 502 U.S. 105 (1991).

19 1d. at 116.

120 N.Y. Exec. Law § 632-a(1) (McKinney 1982), reprinted in 502 U.S. at 109.
121 18 J.S.C. § 3681(a).

12 9502 U.S. at 115.

123 See DOJ Criminad Resource Manua 1105.
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Unfortunately, neither the Department of Justice nor Congress have taken stepsto revise the
defective federd anti-profiteering Satute in the wake of Smon & Schuster. Fortunately, there appears
to be ardativdy sraghtforward and congtitutional solution available to Congress. Asthe
M assachusetts Supreme Court has recognized in analyzing Smon & Schuster, nothing in the First
Amendment forbids ajudge from ordering in an appropriate case, as a condition of a sentence
(including supervised release), that the defendant not profit from hiscrime. As Commonwealth v.
Powerst?* explains, such conditions can be legitimate exercises of court power to insure rehabilitation
of offenders and to prevent an affront to crime victims. These conditions do not tread on First
Amendment rights, because they do not forbid acrimina from discussing or writing about acrime.
Instead, they smply forbid any form of “profiteering.”

It isworth discussing whether judges should have the power to order, in an appropriate case,
that aterm of supervised release be extended beyond what would otherwise be alowed for the sole
purpose of insuring that a criminal not profit from his crime. In anotorious case, upon gppropriate
findings, ajudge might be empowered to impose aterm of supervised release of life with the Sngle
extended condition that acrimind not profit from hiscrime. 1t may dso be possbleto smply revise the
federd anti-profiteering statute so that it complies with the Congtitution and broadly forfeits dl profits

from a crime, not just profits from First Amendment activity. It may dso be possble to redraft the

124 650 N.E.2d 87 (Mass. 1995).
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federd anti-profiteering law.*?® The Crimina Law Committee would be happy to discuss these areas

further.

G. Give Judges Greater Ability to Award Proper Restitution.

Also worth examining is whether judges should be given greater statutory authority to order
convicted crimindsto pay restitution to their victims. Current federd law authorizes judges to order
restitution only in certain narrow categories, such as to compensate for damage to property or medical
expenses. These narrow categories have lead to consderable litigation about whether various
restitution awards were properly authorized by statute. But in the midst of resolving those disputes, a
larger point has been missed: that judges should have broad authority to order defendants to make
restitution to restore victims to where they would have been had no crime been committed.

The Supreme Court has held that a district court’s power to order restitution must be conferred
by statute.!®® The main federa restitution statutes — 18 U.S.C. §8 3663 and 3663A — permit courts to
award restitution for severa specific kinds of loss, including restitution for loss of property, medica

expenses, physicd theragpy, lost income, funeral expenses, and expenses for participating in dl

125 | have offered my own tentative persona opinions on these subjects in Testimony of Paul G.
Cas=l Before the U.S. Sentencing Commission Regarding Protecting Crime Victims Rightsin the
Sentencing Process (Mar. 15, 2006).

126 Hughey v. United Sates, 495 U.S. 411, 415-16 (1990); see also United Sates v. Bok,
156 F.3d 157, 166 (2d Cir. 1998) (“It is well-established that afederad court may not order restitution
except when authorized by gtatute.”); United States v. Helmsley, 941 F.2d 71, 101 (2d Cir. 1991)
(“Federa court have no inherent power to order restitution. Such authority must be conferred by
Congress.”).
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proceedings related to the offense. The Statutes contain no generd authorization for restitution to crime
victims, even where such redtitution is indisputably just and proper.

A case | handled last week will illugtrate the problem. In United Sates v. Gulla, '’ |
sentenced a defendant for the crimes of bank fraud and aggravated identity theft. Ms. Gulla had pled
guilty to stedling out of the mail persond information from more than ten victims, and then running up
fase credit charges of more than $50,000. Government search warrants recovered an expensive Rolex
watch and eleven leather jackets purchased by Ms. Gulla. Following the recommendation of the
government, | sentenced Ms. Gullato aterm of 57 monthsin prison. | aso ordered her to pay
restitution for the direct losses she caused.

But the victim impact satements in the case reveded that they had suffered more than just
financidly from these crimes. One victim wrote about the congderable time expended on straightening
things out:

| was 71 years of age when two fraudulent checks were written on courtesy
checks that were stolen from my mailbox. . . . Thereis no way to describe the
frudration and time involved in contacting the various financid ingtitutions, to determine
if there were any other fraudulent charges. We had to stop autometic withdrawals since
there were not funds available to cover the checks. We are grateful that we did not
have to cover the checks because this would have been a problem. There was
condderable time and frudration involved in getting everything straightened out. |
believe that judtice should be satisfied and the guilty person be held accountable for

127 2:05-CR-634-PGC (D. Utah Mar. 8, 2006).
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bresking thelaw. Even to this day we worry about someone tampering with our mail.

We have investigated alocked mail box and have not made any decison asyet.

Another victim wrote that she spent agreat ded of time clean up her credit:

My husband and | are victims of Ms. Gulla's scam. We had a check stolen
from our mailbox, and apparently she forged her name to it, and changed the amount. .
.. Since then, it has cost us more than $200 in check fees, fees for setting up anew
account, and fees for stopping payment on checks. This does not include my time
(about 20 hours, and till counting) to track down outstanding checks, talking to the
banks (mine and the one where she tried to cash the check), rearranging automatic
deductions, talking to the sheriff and filling out appropriate paperwork.

Now | am not able to put mail out in my mailbox, so | have to make specid trip
to the post office to mail letters. Asof thisdate, | am il attempting to clear up the
affected account.

This has been a great inconvenience for us, and it makes me question my safety
in my home, if someoneis able to gain accessto my persond mail, what is next?

Findly, one last victim wrote about losing time with her children to dedl with the crime:

We fdlt, and continue to fed, very vulnerable now that something has been stolen out of
our mailbox, something that alows someone with dishonest, selfish intentions to access
into our persond information. . . .

[Another way the crime] impacted us was by loss of time. Ms. Gullas sdfish
act caused us countless phone cdls to the credit card company (and dthough they've
been very helpful, they have not dways been very speedy). We have had to spend
time filling out forms and sending in paperwork to resolve this Situation, which was no

fault of our own. It has been extremely frudtrating to do dl this, especidly sncewe are
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sdf-employed and have 3 smdl children. Any time we have spend on Ms. Gulla's theft
istime we are not running our own livelihoods or enjoying our precious children. That

has been the biggest loss of all.

In light of these victim statements, it seemed to me (as | said in court) that | should be able to
order regtitution beyond the direct financia losses of the phony charges run up by the defendant. In
paticular, | thought it would be fair to order redtitution for the lost time the victims suffered in
responding to the defendant’ s crime. Unfortunately, as the government explained a the hearing, current
law does not alow this. Restitution is not permitted for consequentia losses'?® or other losses too
remote from the offense of conviction.*®

The case law demondtrates that the problem | confronted is not unique. In many
circumstances, courts of gpped s have overturned restitution awards that district judges thought were
appropriate, not because of any unfairnessin the award but smply because the current restitution

datutes failed to authorize them. Here are few examples:

. In United Sates v. Reed,**° the trid court ordered retitution to victims whose cars

were damaged when the defendant, an armed felon, fled from police. The Ninth Circuit

128United Sates v. Sablan, 92 F.3d 865, 870 (9th Cir. 1996).

129 See, e.g., United States v. Havens, 424 F.3d 535 (7th Cir. 2005) (avictim of identify theft
“takes the pogition that she is entitled to reimbursement for al the time she spent in this endeavor [of
clearing credit], but in our view that goestoo far.”); United States v. Barany, 884 F.2d 1255, 1260
(Sth Cir. 1989) (victim’s attorney’ s fees too remote); United Sates v. Kenney, 790 F.2d 783, 784
(wagesfor tria witnessestoo remote).

13080 F.3d 1419, 1421 (9th Cir. 1996).
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reversed the restitution award because the defendant was convicted of being afelonin
possession of afirearm and the victims were not victimized by that particular offense,

In United States v. Romines,**! a defendant on supervised release absconded from his
residence and employment, driving away on his employer’s motorcycle and later
cashing an $8,000 check from his employer’s bank account. He was caught, and the
digtrict court ordered restitution of $8,000 to the employer as part of the sentence for
the supervised release violation. The Eleventh Circuit reversed because the
government, rather than the employer, was the victim of the defendant’ s the violation:
“The only victim of that crime was the government, whose confidence in [the

defendant’ 5] rehabilitation seems to have been misplaced.” 2 Accordingly, the
Eleventh Circuit overturned the restitution order because “of the absence of textua
authority to grant regtitution.”**

In United States v. Cutter,*** the defendant sold a house to his niece, then filed a
fraudulent bankruptcy petition. The defendant was convicted of false satementsin the
petition. At sentencing, the district court ordered the defendant to pay his niece
$21,000 in restitution because of her losses in a fraudulent conveyance action ingtituted
by the bankruptcy trustee. The Firgt Circuit overturned the order because the niece
was not adirect victim of the defendant’ s crimind action of filing a fraudulent petition
before the bankruptcy court.**

131204 F.3d 1067 (11th Cir. 2000).
132 |d. at 1069.

133| d

13313 F.3d 1 (1st Cir. 2002).
135|¢, at 8-9.
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. In United States v. Havens,**® the defendant pleaded guilty to various offenses relating
to identity theft. The victim had earlier pursued a civil action againg the defendant,
receiving $30,000 in damages, and the digtrict court ordered restitution in that amount.
The Seventh Circuit reversed this restitution order, holding that it was unclear which
damages and costs qualified as gppropriate losses under the Mandatory Victims Rights
Act.¥

. In United States v. Shepard,**® a hospita socia worker drained a patient’s bank
account through fraud. The hospitad paid the patient $165,000 to cover theloss. The
socid worker was later convicted of mail fraud and the district court ordered restitution
of the $165,000 to the hospital. But the Seventh Circuit held that the patient was the
only direct victim of fraud in the case and reversed the restitution order to the

hospital 1%

. In United States v. Rodrigues,*° a defendant, an officer of a savings and loan, was
convicted of numerous charges semming from phony red estate transactions. The
district court found that Mr. Rodrigues usurped the savings and loans' corporate
opportunities by subgtituting himsdf for the S& L in four red estate dedls and ordered
him to pay $1.5 million in redtitution — his profitsin those deds. The Ninth Circuit
reversed, holding that since the defendant’ s profits arose from the defendant taking his
victim’s corporate opportunities, rather than from direct losses by the S&L, restitution
was improper. “Although the corporate opportunity doctrine alows recovery for a

13424 F.3d 535 (7th Cir. 2005).
197|dl. at 538-39.
138269 F.3d 884 (7th Cir. 2001).
19| dl. at 886-87.
140229 F.3d 842 (9th Cir. 2000).
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variety of interests, including mere expectancies, restitution under the VWPA is

confined to direct losses.”'*!

. In United States v. Soddard,** the trid court ordered substantiad restitution by the
defendant, an officia of asavings bank. The defendant misappropriated $30,000 from
an escrow account and used the money to fund two rea estate purchases. He
subsequently netted $116,223 in profits from the redl estate transactions.  Although the
trial court ordered restitution based on these profits to the savings bank, the Ninth
Circuit set the order aside because that the restitution statute only allowed restitution for

direct losses.

. In Government of the Virgin Islands v. Davis,** the defendant pleaded guilty to
congpiracy to defraud, forgery, and related counts in connection with an attempt to
defraud an estate of more than amillion dollarsin red and persond property. Thetrid
judge ordered restitution that included the attorney’ s fees spent by the estate to recover
its assets, but the Third Circuit reversed: “ Although such fees might plausibly be
consdered part of the etate’ s losses, expenses generated in order to recover (or
protect) property are not part of the value of the property lost (or in jeopardy), and are,
therefore, too far removed from the underlying crimina conduct to form the basis of a

restitution order.”**

141 ¢, at 846,

142150 F.3d 1140, 1147 (9th Cir. 1998).
143 43 F.3d 41 (3rd Cir. 1994).

44 |d. at 47.
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. In United States v. Arvanitis,*® the trid court awarded attorney’ s feesin favor of a
victim which had spent considerable money investigating the defendants fraud. The
Seventh Circuit reversed because the restitution statute for property offenses “limits
recovery to property which is the subject of the offense, thereby making restitution for
consequential damages, such as attorneys fees, unavailable.” 14

. In United States v. Elias,'* the defendant forced his employees to clean out a 25,000
gdlon tank filled with cyanide dudge, without any trestment facility or digposal area
He was convicted of violating the Resource Conservation and Recovery Act by
disposing of hazardous wastes and placing employeesin danger of bodily harm. The
district court ordered the defendant to pay $ 6.3 million in restitution. The Ninth Circuit
overturned the regtitution order because the restitution statute only authorizes imposition
of redtitution for violations of Title 18 and certain other crimes, not environmental

crimes*®

. In United Sates v. Sablan,** the Ninth Circuit reversed aredtitution order based on
consequentid damages, such as expenses arigng from meeting with law enforcement
officers investigating the crime, because such expenses were not drictly necessary to
repair damage caused by defendant’s criminal conduct.

145902 F.2d 489 (7th Cir. 1990).

146 1d. at 496.

147292 F.3d 1003 (9th Cir. 2001).

1481 d. at 1021-22; see also United Sates v. Hoover, 175 F.3d 564, 569 (7th Cir. 1999)
(holding that the district court lacked legd authority to order restitution to the IRS for the defendant’s
tax lighility); United States v. Minneman, 143 F.3d 274, 284 (7th Cir. 1998) (holding that the VWPA
does not authorize restitution for Title 26 tax offenses).

149 92 F.3d 865, 870 (9th Cir. 1996).
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. In United States v. Blake,** the defendant was convicted of using stolen credit cards
and the didtrict court ordered restitution to victims for losses that resulted from their
gtolen credit cards. The Fourth Circuit reversed a restitution order reluctantly:

“ Although the result we are compelled to reach represents poor sentencing policy, the
datute as interpreted requires the holding that the persons from whom Blake stole the
credit cards do not quaify as victims of his offense of conviction, and as such he cannot
be ordered to pay restitution to them . . . the factua connection between his conduct
and the offense of conviction islegdly irrdlevant for the purpose of restitution.”

. In United States v. Hays, ™! the defendant was convicted of possession of stolen mail,
specifically three credit cards. Thetrid court ordered him to pay regtitution to the
credit card companies of $3,255 for charges to those stolen credit cards. The Eleventh
Circuit reversed, because the charges were not caused by the specific conduct that was
the bads of the offense of conviction (mail fraud).

The point hereis not that any of these restitution awards were correctly or incorrectly made by
the tria judges under the current statutory framework. Instead, the point isthat a good case can be
made that the judges in these cases should have had authority to make these awards. After dl, at
sentencing atria judge has full and complete information about the nature of the offense, the impact of

the crime on the victim, and the defendant’ s persona and financid circumstances.®> When ajudge has

1%0 81 F.3d 498, 506 (4th Cir. 1996).

181 32 F.3d 171, 173-74 (11th Cir. 1995).

1%2 See Fep. R. CriM. P. Rule 32(d)(1)(B), (2)(A)(i)-(iii) (“The presentence report must . . .
cdculate the defendant’ s offense level and crimind history category; . . . the defendant’ s history and
characterigtics, including; any prior crimind record; the defendant’ s financid condition; any
circumstances affecting the defendant’ s behavior that may be hepful in imposing sentence or in
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reviewed dl of that information and determined that restitution is gppropriate, it is not clear why that
order should be subject to further litigation about whether it fitsinto some narrow statutory category.
After dl, the core purpose of retitution isto “ensure that the offender redlizes the damage caused by
the offense and pays the debt owed to the victim as well asto society.”*** Indeed, the congressiond
mandate for restitution is “to restore the victim to his or her prior state of well-being to the highest
degree possible.” *** Unfortunately, however, because judges must fit restitution orders within narrow
pigeon hales, this congressond purpose may not be fully achieved.

Therights of crimind defendants are dso important in the restitution process. Crimind
defendants should have afair opportunity to contest restitution awards and their condtitutiond rights
should be fully protected in determining arestitution award. Within those important congtraints,
however, thereis consderable room for expanding the kinds of restitution that district judges should
have discretion to award. It is worth examining further the waysin which judicid power to award fair

regtitution to crime victims could be properly expanded.**®

correctiond treatment . . .”); see also Rule 32(c)(B) (“If the law requires retitution, the probation
officer must conduct an investigation and submit areport that contains sufficient information for the
court to order redtitution.”).

183 United Sates v. Reano, 298 F.3d 1208, 1212 (10th Cir. 2002).

1% United States v. Hill, 798 F.2d 402, 405 (10th Cir. 1986) (emphasis added) (citing S.
Rep. No. 97-532, 97th Cong., 2d Sess. at 30, reprinted in 1982 U.S.C.C.A.N. 2515, 2536).

155 | have offered my own tentative persona opinions on these subjectsin Testimony of Paul G.
Cassl Before the U.S. Sentencing Commission Regarding Protecting Crime Victims Rightsin the
Sentencing Process (Mar. 15, 2006).
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H. Modify Unjustified Mandatory Minimums.

This Subcommittee should consider repeding irrationd mandatory minimum sentences,
particularly the “ stacking” mandatory minimums found in 18 U.S.C. § 924(c). As| have discussed, the
Judicid Conference dready opposes mandatory minimum sentences and has urged Congress to
“reconsder the wisdom of mandatory minimum sentence statutes and to restructure such statutes so
that the U.S. Sentencing Commission may uniformly establish guiddines for al crimina satutesto avoid
unwarranted disparities from the scheme of the Sentencing Reform Act.”*%

Mandatory minimums are problematic for severd reasons. As the Sentencing Commisson has
explained, mandatory minimums may result in the same sentence for widely divergent cases because,
unlike the Guiddines, mandatory minimums typically focus only on oneindicator of offense seriousness
(such as drug quantity) or one indicator of crimind history (such as whether a defendant has a previous
conviction).™” Mandatory minimums can therefore lead to increased disparity in sentence length among
amilarly stuated offenders (or, inversaly, very smilar sentences for defendants whose actuad conduct
was dramatically different).® And unlike the Guiddines graduated, proportiona increases in sentence
length, mandatory minimums tend to result in large jumps in sentence length or “diffs’ based on samall

differences in offense conduct or a defendant’ s crimina record.

1% Report of the Proceedings of the Judicial Conference of the United Sates, March 13,
1990, published in United States Sentencing Commission, Special Report to the Congress:
Mandatory Minimum Penalties in the Federal Criminal Justice System.

157 U.S. SENTENCING COMM’' N, SPECIAL REPORT TO THE CONGRESS; MANDATORY
MINIMUM PENALTIES IN THE FEDERAL CRIMINAL JUSTICE SYSTEM (Aug. 1991), at 25.

%8 1d. at 33.
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Senator Orrin Hatch from my home state of Utah has dso explained problems with mandatory
minimum sentences in light of the fact the sentencing guiddines exist.*®®  Perhaps more important, the
mandatory minimum sentences conflict with the basic idea behind sentencing guidelines. As Senator
Hatch observed:

The compatibility of the guiddines sysem and mandatory minimumsis dso in question.
While the Commission has consigtently sought to incorporate mandatory minimums into
the guiddines system in an effective and reasonable manner, in certain fundamental
respects, the genera approaches of the two systems are inconsstent. Whereasthe
guiddlines permit adegree of individudization in determining the gppropriate sentence,
mandatory minimums employ ardatively narrow gpproach under which the same
sentence may be mandated for widdly divergent cases. Whereas the guiddines provide
for graduated increases in sentence severity for additiona wrongdoing or for prior
convictions, mandatory minimums often result in sharp variations in sentences based on
what are often only minimal differencesin crimind conduct or prior record. Findly,
whereas the guidelines incorporate a “redl offense’ approach to sentencing, mandatory
minimums are basicaly a*charge-specific’ approach wherein the sentence is triggered
only if the prosecutor chooses to charge the defendant with a certain offense or to

dlege certain facts 1%

159 Orrin G. Hatch, The Role of Congressin Sentencing: The United Sates Sentencing
Commisison, Mandatory Minimum Sentences, and the Search for a Certain and Effective
Sentencing System, 28 WAKE ForesT L. Rev. 185 (1993).

160 |d. at 194; accord Paul G. Cassdll, Too Severe? A Defense of the Federal Sentencing
Guidelines (and a Critique of the Federal Mandatory Minimums), 56 StaN. L. Rev. 1017 (2004).
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Today, | will highlight one particular mandatory minimum that produces embarrassing results—
18 U.S.C. 8§ 924(c). Itishardto explain why afedera judgeisrequired to give alonger sentenceto a
first offender who carried a gun to severa marijuana deds than to a man who deliberatdly killed an
elderly woman by hitting her over the head with alog. | was recently forced to do exactly this.

In United States v. Angelos,*®! | had to sentence a twenty-four-year-old first offender who
was a successful music executive with two young children. Because he was convicted of dedling
marijuanaand related offenses, both the government and the defense agreed that Mr. Angelos should
serve about Sx-and-a-haf yearsin prison. But there were three additiond firearms offenses for which
| dso had to impose sentence. Two of those offenses occurred when Mr. Angelos carried a handgun
to two $350 marijuana dedls; the third when police found severa additiona handguns at his home when
they executed a search warrant. For these three acts of possessing (not using or even displaying) these
guns, the government indsted that Mr. Angelos should essentidly spend the rest of hislifein prison.
Specificdly, the government urged me to sentence Mr. Angelosto a prison term of no less than 612
years— Sx years-and-a-haf years for drug dedling followed by 55 years for three counts of possessing
afirearm in connection with a drug offense. In support of its position, the government relied on a
gatute — 18 U.S.C. 8 924(c) —which requires courts to impose a sentence of five yearsin prison the
first time adrug deder carries agun and twenty-five years for each subsequent time. Under 8§ 924(c),

the three counts produced 55 years of additiona punishment for carrying afirearm.

181 United States v. Angelos, 345 F. Supp. 2d 1227 (D. Utah 2004); United States v.
Angelos, 433 F.3d 738 (10th Cir. 2006). The Angelos caseis no longer pending before me.
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The sentence created by 8§ 924(c) was smply irrationa in the Angelos case. Section 924(c)
imposed on Mr. Angelos a sentence 55 years or 660 months; that term was consecutive to the
minimum 6 and 2 year (or 78-month) Guidelines sentence— atotal sentence of 738 months. Asa
result, Mr. Angelos faced a prison term which more than doubled the sentence of, for example, an
aircraft hijacker (293 months),’®? a terrorist who detonates a bomb in a public place (235 months),*®® a
racist who attacks a minority with the intent to kill and inflicts permanent or life-threatening injuries (210
months),*** a second-degree murderer,'® or arapist.’® The table below sets out these and other
examples of shorter sentences for crimes far more serious than Mr. Angelos..

Comparison of Mr. Angelos Sentence with Federal Sentencesfor Other Crimes

Offense and Offense Guideline Offense Calculation Maximum
Sentence

Mr. Angelos with Guiddines sentence plus 8 Base OffenseLevel 28+ 3 § 738 Months
924(c) counts 924(c) counts (55 years)
Kingpin of mgor drug trafficking ring in which Base Offense Leve 38 293 Months
desth resulted
U.S.S.G. §2D1.1(a)(2)
Aircraft hijacker Base Offense Leve 38 293 Months
U.S.SG. §82A5.1

162 U.SS.G. § 2A5.1 (2003) (base offense level 38). The 2003 Guiddines are used in all
cdculaionsin thisopinion. All caculations assume afirst offender, like Mr. Angdos, in Crimind
History Category I.

183 U.SS.G. § 2K1.4(a)(1) (cross-referencing § 2A2.1(a)(2) and enhanced for terrorism by §
3AL1.4(a).

184 U.SSG. §3A1.1 (base offense level 32 + 4 for life-threatening injuries + 3 for raciad
selection under 8 3A1.4(a)).

185 U.S.S.G. § 2A1.2 (base offense level 33).

16 U.SS.G. § 2A3.1 (base offense level 27).



Statement of the Judicial Conference Page 63
Terrorist who detonates abomb in apublic Tota Leve 36 (by cross 235 Months
place intending to kill a bystander reference to § 2A2.1(a)(2) and
U.S.S.G. § 2K1.4(a)(1) terrorist enhancement in §

3A1.4(a))
Racig who attacks aminority with theintentto | Base Leve 28 + 4 for life 210 Months
kill threatening + 3 for racid
U.S.S.G. §2A2.1(a)(1) & (b)(2) selection under § 3A1.1
Spy who gathers top secret information Base Offense Leve 35 210 Months
U.S.S.G. §2M3.2(3)(2)
Second-degree murderer Base Offense Leve 33 168 Months
U.SSG.§2A1.2
Crimind who assaults with the intent to kill Base Offense Leve 28 + 4for | 151 Months
U.S.S.G. §2A2.1(a)(1) & (b) intent to kill = 32
Kidnapper Base Offense Leve 32 151 Months
U.S.S.G. §2A4.1(a)
Saboteur who destroys military materids Base Offense Levd 32 151 Months
U.S.S.G. §2M2.1(a)
Marijuana deder who shoots an innocent Base OffenseLeve 16+ 18 146 Months
person during drug transaction 924(c) count
U.S.S.G. §2D1.1(c)(13) & (b)(2)
Rapigt of a 10-year-old child Base Offense Leve 27 + 4for | 135 Months
U.SS.G. 8§2A3.1(a) & (B)(4)(2)(A) young child = 31
Child pornographer who photographs a 12- Base Offense Levd 27 + 2for | 108 Months
year-old. in sexud postions young child = 29
U.S.S.G. §2G2.1(a) &( b)
Crimina who provides wespons to support a Base Offense Levd 26 +2 for 97 Months
foreign terrorist organization weapons = 28
U.S.S.G. §2M5.3(a) & (b)
Criminad who detonates abomb in an aircraft By crossreferenceto 8 97 Months
U.S.S.G. §2K1.4(a)(1) 2A2.1(a)(2)
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Rapist Base Offense Leve 27 87 Months
U.SS.G. §2A31

Theirrationdity of Mr. Angelos sentence is easily demondrated by comparing it to a sentence
that | imposed in afar more serious case on the very same day. Shortly before Mr. Angelos
sentencing, | imposed sentencein United States v. Visinaiz, a second-degree murder case.®” There,
ajury convicted Cruz Joaguin Visinaiz of second-degree murder in the death of 68-year-old Clara
Jenkins. One evening, while drinking together, the two got into an argument. Ms. Jenkins threw an
empty bottle at Mr. Visinaiz, who then proceeded to beet her to death by striking her in the head at
least three timeswith alog. Mr. Visnaiz then hid the body in a crawl space of his home, later dumping
the body in ariver after weighing it down with cement blocks. Following his conviction for second-
degree murder, Mr. Visinaiz came before the court as afirg-time offender for sentencing. The
Sentencing Guidelines required a sentence for this brutal second-degree murder of between 210 to 262
months1®® The government called this an “aggravated second-degree murder” and recommended a
sentence of 262 months. | followed that recommendation. Y et on the same day, | had to impose a
sentence that is severa decades longer for afirg-time drug dedler who carried agun to severa drug
dedld? Thevictim’'sfamily in the Visinaiz case — not to mention victims of avast array of other violent
crimes— can be forgiven if they think that the federd crimina justice syssem minimizestheir losses. No

doubt 8§ 924(c) is motivated by the best of intentions— to prevent crimind victimization. But the statute

167 United States v. Visinaiz, No. 2:03-CR-701-PGC.
18 U.SS.G. §2A1.2 (offense leve of 33) + § 3A1.1(b) (two-leve increase for vulnerable
victim) + 8 3C1.1 (two-level increase for obstruction of justice).
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pursuestha god in away that effectively sends amessageto victims of actua crimind violence that

ther suffering is not fully consdered by the system.

The Judicid Conference has long desired to find an gpproach to sentencing in which this kind of
irrational result could be avoided. One possible gpproach that the Crimind Law Committee will
discuss and evauate is whether to “unstack” the mandatory minimum sentencesin 8 924(c) so that it
becomes atrue recidivist statute — thet is, the second 924(c) conviction with its 25 year minimum would
not be triggered unless the defendant had been convicted for use of afirearm, served time, and then

failed to learn hislesson and committed his crime again.

l. Reduce the Crack/Power Cocaine Disparity.

The disparity between sentences for distributing crack cocaine and power cocaine aso merits
atention. Reducing the disparity would improve the rationdity of the current system and, perhaps even
more important, reduce both perceived and actud racia disparitiesin our federa crimina justice
system.

Congress passed the Anti-Drug Abuse Act of 1986%° —the law that established the 100-to-1

ratio of pendties—with a sense of urgency.'® Responding to ominous claims that crack was extremely

189 pyb. L. 99-570, 100 Stat. 3207 (1986).

170 H.R. 5484, the hill which eventualy became the 1986 Act, was amended well over 100
times while under consideration from September 10, 1986 to October 27, 1986. Severa members of
Congress were critica of the speed with which the bill was developed and considered. See, e.g., 132
CoNG. Rec. 26,462 (daily ed. Sept. 26, 1986) (Statement Sen. Charles Mathias) (“'Y ou cannot quite
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addictive'™ and was closdly associated with violent crime,> Congress ratcheted up the ratio from 20-
to-1to 100-to-1. Yet, as the Sentencing Commission later observed, “The legidative history does not
provide conclusive evidence of Congress s reason for doing so. . . .17

As the Subcommittee is well aware, under current law, 100 times as much powder cocaine as
crack cocaine is needed to trigger the same five-year and ten-year mandatory minimum pendties.
Because of this, the sentencing guideline pendties for crack cocaine offenses are 1.3 to 8.3 timeslonger
than powder sentences, depending on the amount of cocaine involved and the specific characteristics of
the offender.* In 2000, the average prison sentence for trafficking in powder cocaine was 74 months,
while the average sentence for trafficking in crack was 117 months!™ The differentia between average

sentences has adways been sgnificant, but gppears to be growing. 1n 1992, crack offenders served

get ahold of what isgoing to bein the bill & any given moment.”);

132 CONG. REC. 26,434 (daily ed. Sept. 26, 1986) (statement of Sen. Robert Dole) (“I have been
reading editorias saying we are rushing a judgment on the drug bill and | think to some extent they are
probably correct.”); 132 CoNG. Rec. 22,658 (daily ed. Sept. 10, 1986) (statement of Rep. Trent Lott)
(“In our haste to patch together adrug bill —any drug bill — before we adjourn, we have run the risk of
ending up with a patch-work quilt . . . that may or may not fit together in a comprehensible whole.”).

11 See, e.g., 132 CoNG. Rec. 22,667 (daily ed. Sept. 10, 1986) (statement of Rep. James
Traficant) (“Crack is reported by many medical experts to be the most addictive narcotic drug known
to man.”); 132 CoNG REec. 22,993 (daily ed. Sept. 11, 1986) (statement of Rep. LaFalce) (“Crack is
thought to be even more highly addictive than other forms of cocaine or heroin.”).

172132 Cone. Rec. 31,329-30 (daily ed. Oct. 15, 1986) (statement of Sen. Chiles) (“Our
local police and our sheriffs have found themsalves unable to cope with the crime. . . .” caused by
crack).

173 See U.S. SENTENCING COMMISSION, SPECIAL REPORT TO THE CONGRESS: COCAINE AND
FEDERAL SENTENCING PoLicy (May 2002).

17430 U.S. Department of Justice, Federal Cocaine Offenses: An Analysis of Crack and
Powder Penalties 19 (2002), available at http://www.usdoj.gov/olp/cocaine.pdf.

75 1d. at 21.
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sentences that were 25.3% longer than powder offenders, but by 2000, the differentia had increased to

55.8%.7

Ever snce Congress sat the 100-to-1 ratio in 1986, controversy has swirled around it. In
1997, members of the judiciary weighed in on the matter. Judge John S. Martin, Jr. and twenty-Six
other federd judges transmitted aletter to the House and Senate Committees on the Judiciary, arguing
that the disparity resultsin unjust sentences:

It isour strongly held view that the current disparity between powder cocaine and
crack cocaine, in both the mandatory minimum statutes and the guiddines, cannot be

judtified and results in sentences that are unjust and do not serve society’ s interest.*’”

Members of Congress have not been blind to these concerns. Numerous legidative proposals have
been suggested. Some of these would have reduced disparity by decreasing the penalties for crack;'™®

others would have reduced disparity by raising the pendties for powder cocaine.!” Other proposals

176 See U.S. SENTENCING COMMISSION, SPECIAL REPORT TO THE CONGRESS: COCAINE AND
FEDERAL SENTENCING PoLicy 35 (May 2002).

17 gatement on Powder and Crack Cocaine to the Senate and House Committees on
the Judiciary, 105th Cong. (1997) (letter from Judge John S. Martin, J. et d., p. 1).

178 See, e.g., H.R. 2031, 105th Cong. (1997) introduced by Rep. Charles Rangdl; H.R. 939,
106th Cong. (1999) introduced by Rep. Rangdl; H.R. 1241, 106th Cong. (1999) introduced by Rep.
Maxine Waters, and H.R. 697, 107th Cong. (2001) introduced by Rep. Rangdl. See aso Bankruptcy
Reform Act of 2000, H.R. 833, 106th Cong. § 1772 (2000) (proposing a 10-1 ratio by reducing the
five-year powder cocaine trigger quantity from 500 gramsto 50 grams).

1% See, eg., S. 1162, 105th Cong. (1997) introduced by Sen. Wayne Allard; S. 209, 105th
Cong. (1997) introduced by Sen. John Breaux; S. 1593, 105th Cong. (1998) introduced by Sen.
Allard; H.R. 332, 105th Cong. (1997) introduced by Rep. Gerad Solomon; H.R. 2229, 105th Cong.
(1997) introduced by Rep. William Pascrdll, Jr.; and H.R. 4026, 107th Cong. (2002) introduced by
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would operate in both directions. not long ago, Senators Sessions and Hatch introduced the Drug

Sentencing Reform Act of 2001, which among other things, would have reduced the 100-to-1
drug quantity ratio to 20-to-1 by increasing the statutory mandatory minimum penalties for powder

cocalne and decreasing the statutory mandatory minimum penalties for crack cocaine.

But Congressis not the only ingtitution to recognize the problems inherent in a crack-powder
disparity. The United States Sentencing Commission — has condemned the crack-powder disparity on
three different occasions: in 1995, 1997, and in 2002.

When in 1994 Congress directed the Sentencing Commission to issue areport and
recommendations on cocaine and federal sentencing policy,*®! the Commission proposed amendments
to the Sentencing Guiddines that would have adjusted the guiddine quantity ratio so that the base
offense levels would be the same for both powder cocaine and crack cocaine offenses; set the
mandatory five-year minimums for both crack and powder cocaine a 500 grams, and diminated the
unique five-year mandatory minimum for smple possession of more than five grams of crack cocaine.182

After its 1995 guideline amendments were rejected, the Commission issued a 1997 report

to Congress that did not propose amendments but did suggest the thresholds to trigger afive-year

Rep. Roscoe Bartlett.

180 S, 1847 (2001). See 147 Cone. Rec. S13,961-65 (daily ed. Dec. 20, 2001) (statements of
Sens. Sessons and Hatch) (discussing the relevant legidative history for the current federa pendty
scheme and the proposed changes contained in the hill).

181 See Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322
(September 1994).

182 See Amendments to the Sentencing Guidelines for United States Courts, 60 Fed. Reg.
25074 (1995). In October 1995, Congress passed and the President signed legidation rejecting these
amendments. See Pub. L. No. 104-38, 109 Stat. 334 (Oct. 30, 1995).
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mandatory minimum should be raised for crack and reduced for powder cocaine.’®* More
recently, the Commission released another report on cocaine and federal sentencing policy.® The

Commission has found:

. Current penalties exaggerate the relative harmfulness of crack cocaine;'®
. Current pendties sweep too broadly and apply most often to lower level offenders; %
. Current quantity-based pendlties overstate the seriousness of most crack cocaine

offenses and fail to provide adequate proportiondity; 8’

. Current pendties severity mostly impacts minorities'®

Accordingly, the Sentencing Commission unanimously and firmly concluded that congressional
objectives can be achieved more effectively by decreasing the 100-to-1 drug quantity ratio.8®
Specifically, the Commission has recommended that Congress revise federal cocaine sentencing
by: (1) repealing the mandatory minimum for simple possession of crack cocaine and incressing the

five-year mandatory minimum threshold quantity for crack cocaine offensesto at least 25 grams and the

183 See U.S. SENTENCING COMMISSION, SPECIAL REPORT TO THE CONGRESS. COCAINE AND
FEDERAL SENTENCING PoLicy (April 1997).

184 See U.S. SENTENCING COMMISSION, SPECIAL REPORT TO THE CONGRESS. COCAINE AND
FEDERAL SENTENCING PoLicy (May 2002).

185 1d. atv.

186 |d. &t vi.

187 |d. & vii.

188 d. at viii.

189 |d
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ten-year threshold quantity to at least 250 grams; (2) encouraging the Commission to establish
gppropriate sentencing enhancements to the primary trafficking guiddine to pecificaly account for a
variety of aggravating factors, and (3) maintaining the current minimum threshold quantities for
powder cocaine offenses.'® If these recommendations were adopted, the Commission estimates that
the average sentence for crack offenses would decrease from 118 months to 95 months, and the
average sentence for powder cocaine offenses would increase from 74 months to 83 months 1%

Of particular concern about the current 100-to-1 ratio is problem of perceived and actua ratio
disparities. This point has been expressed by a number of commentators.!®? This gpparent inequality in
the sentencing guiddlines produces actud injustice to the crack-cocaine defendant. It “‘ underming[g]
public confidence in the fairness of our system of justice’” and “* serves as a timulant to race
prejudice.’ "% At apractical leve, the widdly perceived unfairness of the dramatic disparity between
sentences for crack cocaine and sentences for powder cocaine may make it harder for the government

to convict defendants, as juries may beindined to “nullify” the charges by smply acquitting. '

190 .

¥lid. aix.

192 For a powerful statement of the argument, see, e.g., David A. Sklansky, Cocaine, Race,
and Equal Protection, 47 STAN. L. Rev. 1283, 1287 (1995).

198Seeid. at 1316 (quoting Batson v. Kentucky, 476 U.S. 79, 87 (1986)).

194 See William Spade, Jr., Beyond the 100: 1 Ratio: Towards a Rational Cocaine
Sentencing Policy, 38 ARriz. L. Rev. 1233, 1282 (1996) (“Moreover, the 100:1 ratio is causing juries
to nullify verdicts. Anecdota evidence from didtricts with predominantly African-American juries
indicates that some of them acquit African-American crack defendants whether or not they believe
them to be guilty if they conclude thet the law isunfarr.” (citing Jeffrey Abramson, Making the Law
Colorblind, N.Y. TimEs, Oct. 16, 1995, at A15)); Symposium, The Role of Race-Based Jury
Nullification in American Criminal Justice, 30 J. MARSHALL L. Rev. 911 (1997).
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While making subgtantive recommendations about federd sentencing policy is not generdly the
purview of the Judicid Conference, the Criminad Law Committee is willing to consder and evauate the

Commission’s recommendations about reducing the disparity for crack and powder pendties.

J. Community Correction at the End of Sentences.

The Crimind Law Committee would be interested in discussng way to improve the use of
community corrections at the end of sentences.

In December 2002, the Bureau of Prisons (BOP) changed its practice on the important subject
of community correction. Before that time, dating to approximately 1965, BOP alowed some inmates
to serve sgnificant portions of their sentences in Community Corrections Centers (CCC's) or hafway
houses and for many years often assgned inmates with short sentences (less than 12 months tota) to
confinement in CCC's or hafway houses for the entire term. This was based on BOP sview that its
facility desgnation authority under 18 U.S.C. 8§ 3621(b) broadly permitted it to designate some inmates
with short sentences directly to a CCC, generdly upon the recommendation of a sentencing judge. In
appropriate circumstances, it was common for judges to recommend such placements for defendants
receiving light-end sentences. The benefitsin gppropriate cases, such asimproved prospects for
rehabilitation, better likelihood of satisfying restitution obligations, and continued family contact were
clear. A 1992 legd opinion from the Department of Justice' s Office of Legd Counsdl affirmed BOP' s

designation authority under § 3621(b).
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In December 2002, however, the Deputy Attorney Genera directed BOP to cease this
“unlawful” practice of designating inmates to serve their entire sentencesin a CCC. This change was
basad on anew opinion from new personne in the Department of Justice's Office of Legal Counsd,
reinterpreting 8 3621(b) and concluding that this practice was not authorized thereunder. Accordingly,
the BOP practice was changed and new regulations were issued limiting placement in a CCC to the last
ten percent of aterm of imprisonment not to exceed sx months, and otherwise, dl inmates were
required to serve their sentencesin BOP facilities.

There are plenty of reasonsto be skeptica about this subsequent OLC opinion, which of
course stood at odds with another OLC opinion. In particular, the subsequent OLC opinion relied on
provisons of the U.S. Sentencing Guiddines to reinterpret the statute and declareillegd apractice
widespread over 18 years.'®® OLC’snew legal interpretation was based on 18 U.S.C. § 3624(c),
which pertainsto BOP s obligation to prepare inmates for community re-entry and reads in part:

(¢) Pre-rdlease custody. — The Bureau of Prison shadl, to the extent practicable, assure that a
prisoner serving aterm of imprisonment spends a reasonable part, not to exceed six months,
of the last 10 percentum of the term to be served under conditions that will afford the
prisoner a reasonable opportunity to adjust to and prepare for the prisoner’ s re-entry into the
community. The authority provided by this sub-section may be used to place aprisoner in
home confinement . . . . (emphasis added).

1% See, eg., Estesv. Federal Bureau of Prisons, 273 F. Supp. 2d 1301, 1310 (S.D. Ala
2003) (Butler, J.); lacaboni v. U.S,, 251 F. Supp. 2d 1015 (D. Mass. 2003) (Ponsor, J.).
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Section 3621(b), however, vests BOP with authority to determine the location of an inmate’'s
imprisonment. Thus, by construing 8 3624(c) as limiting BOP s designation authority under 83621(b),
OLC took the view that for sentences of less than 60 months, the maximum term that may be spentina
CCC islimited to ten percent of the sentence or amaximum term of Sx months.

This new OLC interpretation was rendered during a time when “light sentences’ for white-
collar criminals were afocusin the nationd news. Some commentators had objected to persons
serving sentences as long as one or two years without being imprisoned for any part of that time
because they had been designated to halfway houses.

Subsequent chdlenges to BOP s regulations implementing this policy change has led some
courts to conclude that it is unauthorized under § 3621(b) and runs afoul of Congress intent. The First
Circuit and the Eighth Circuit found that policy implemented in 2002 to be unlawful and contrary to the
plain meaning of § 3621(b) because it failed to recognized BOP s discretion to transfer an inmateto a
CCC at any time and that time constraints under § 3624(c) placed no limits on this discretion.* In
response to such decisions, the BOP proposed new regulations which became effective on February
14, 2005. The 2005 BOP regulations acknowledged its genera discretion under § 3621(b) to place an
inmate at a CCC at any time but limited any such placement to the lesser of ten percent of the total

sentence or six months, unless specia statutory circumstances gpply.*®” In December 2005, the Third

1% See Elwwod v. Jeter, 386 F.3d 842 (8" Cir. 2004); Goldings v. Winn, 383 F.3d 17 (1%
Cir. 2004).
197 See 28 C.F.R. 88 570.20, 570.21.
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Circuit found these new regulaions to be contrary Congress directives as set out in § 3621(b).1%® In
particular, the Third Circuit found that the 2005 BOP regulations fail to dlow full consideration of the
factors plainly enumerated in § 3621(b), which must be considered in determining an gppropriate and
suitable place of imprisonment.1*

Perhaps a statutory change is needed to address the issue of community corrections. If so, the
Committee would be interested in discussing whether it would be appropriate to return to the tried and
true policy of judges recommendations being considered, dong with other factorsas provided under 8
3621(b)(4)(B), in BOP s determination of an gppropriate type of pend or correctiond facility, including

aCCC, asaplace of imprisonment.

K. Restor e the Bootcamp Program.

The Criminal Law Committee is interested in discussing whether there could be valuein
restoring the boot camp program that was terminated by the Federa Bureau of Prisons (BOP) in 2005.
The federa boot camp program — sometimes referred to as the Shock Incarceration Program or the
Intensve Confinement Center (“ICC”) program — was established by Congress with the Crime Control

Act of 1990.2° After the necessary regulations were enacted by the BOP to establish its boot camp

198 See Woodall v. Federal Bureau of Prisons, No. 05-3657, 2005 WL 3436626 (3d Cir.
Dec. 15, 2005).

19 |9 see also 18 U.S.C. § 3621(b).

20 Pyb. L. No. 101-647, § 3001, 104 Stat. 4789 (codified at 18 U.S.C. § 4046).
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program,® the Federa Intensive Confinement Center Program began at Lewisburg Prison in January
1991202

The primary goa of shock incarceration programsis to change the offenders behavior to
dissuade ther involvement in crimind activity, using highly regimented and disciplined environments to
effect alasting behaviord change on participants. To qudify for participation in the boot camp
program, offenders were required to meet Six criteria

. Be sarving a sentence of 12 to 30 months;
. Be serving their firgt period of incarceration or have no lengthy periods of prior
incarceration;

. Volunteer for participation in the program;

. Be aminimum security risk;
. Be 35 years old or younger when they enter the program; and
. Lack medical restrictions.®®

Noting that “1CC programs are exceedingly cosily to maintain” and that eiminating the program would

save an etimated $1.2 million annualy, BOP terminated its boot camp program in January 2005. The

201 At the time of the statute’ s enactment, “the Bureau of Prisons[did] not have the legal
authority necessary to operate a shock incarceration program.” H.R. Rep. No. 101-681(1)
(1990), reprinted in 1990 U.S.C.C.A.N. 6472, 6557, 6558. The BOP subsequently enacted the
necessary regulations to implement the boot camp program. See Intensive Confinement Center
Program, 61 Fed. Reg.18,658 (Apr. 26, 1996); Drug Abuse Treatment and Intensive Confinement
Center Programs: Early Release Consideration, 62 Fed. Reg. 53,690 (Oct. 15, 1997) (both codified at
28 C.F.R. 88 524.30-.33 (2004)).

202 See Jody Klein-Saffran, David A. Chapman, and Janie L. Jeffers, Boot Camp for
Prisoners, F.B.l. LAw ENFORCEMENT BULLETIN 13, 13 (Oct. 1993).

203 |d
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penologica research on boot camps suggests some successes and some fallures. While such programs
appear to effect positive short-term changes in participants,** these changes do not always lead to
lower recidivism rates®® The Nationd Ingtitute of Justice report on the subject concludes that the boot
camps which have reduced recidivism offer more treatment services, are longer in duration, and include
more post-rel ease supervision.?®

Boot camp programs may be expensive, but it is not clear that they cost more to operate than
BOP prison facilities. The cost of incarcerating a BOP inmate for one year, after dl, is $23,205.2%
While boot camps need not comprise a Significant portion of BOP facilities, the Crimind Law
Committee isinterested in discussing whether a boot camp system — perhaps on amodest scae—
would alow judges in certain specific cases to impose more effective sentences. Thereis some reason
to believe that boot camps can, for the right offender (particularly a youthful, non-violent offender),
make ared difference. Many judges believe that having any option in the system for young

offenders could promote rehabilitation, thereby reducing recidivism and preventing revictimization
of crimevictims.
The Criminal Law Committee isinterested in discussing the merits of restoring a boot camp

program based on the research findings of the National Institute of Justice, and after studying the

204 See Nationd Indtitute of Justice, Correctional Boot Camps: Lessons from a Decade of
Research ii, available a: http://mww.ncjrs.gov/pdffilesl/nij/197018.pdf.

205 |d

206 |d

207 See John Hughes, Memorandum to All Chief Probation Officers: Cost of Incarceration and
Supervison (Apr. 15, 2005), available at:
http://jnet.ao.dcr/Probation_and Pretrial_ServicesMemos/2005_Archive/PPS41505.html.
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issue, hopes to convey its view to BOP. In the mean time, perhaps this Subcommittee might also

wish to study the matter, and to consider providing funding to restore the boot camp program for

appropriate non-violent offenders.

L. Report from the Sentencing Commission.

The last avenue for exploration may be the most significant — that Congress look to the
Sentencing Commission to provide genera recommendations on how to improve our federal sentencing
system.

Booker has prompted considerable interest in the proper way to structure federa crimina
sentences, asthis hearing amply demondtrates. In addition, a number of non-governmental groups have
been studying the state of federal sentencing in the wake of Blakely and Booker. One that may merit
particular mention is the Sentencing Initiative of the Congtitution Project, a bipartisan group of
sentencing experts co-chaired by former Attorney Generd Edwin Meese and former Deputy Attorney
Generd Philip Heymann. The group includes federd ditrict and appellate judges, among them Justice
Samud A. Alito, J., who was an active participant in the group’s ddliberations until his nomination to

the Supreme Court.?® The Congtitution Project has issued a set of principles and accompanying report,

208 The other federd judges participating in the Constitution Project Sentencing Initidive are
Judge Jon Newman of the U.S. Court of Appedlsfor the Second Circuit, Judge Nancy Gertner of the
U.S. Didtrict Court for the Digtrict of Massachusetts, and mysdif.
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The Condtitution Project, Principles for the Design and Reform of Sentencing Systems. A
Background Report.2*®

The Condtitution Project Report is critica of centra features of the pre-Booker federa
sentencing system.  The group found that:

The federal sentencing guidelines, as applied prior to United States v. Booker,
have several serious deficiencies:

The guidelines are overly complex. They subdivide offense conduct into too many
categories and require too many detailed factual findings.

The guidelines are overly rigid. Thisrigidity results from the combination of a
complex set of guidelines rules and significant legal strictures on judicial departures. Itis
exacer bated by the interaction of the guidelines with mandatory minimum sentences for
some offenses.

The guidelines place excessive emphasis on quantifiable factors such as monetary
loss and drug quantity, and not enough emphasis on other considerations such asthe
defendant’ srolein the criminal conduct. They also place excessive emphasis on conduct
not centrally related to the offense of conviction.

The basic design of the guidelines, particularly their complexity and rigidity, has
contributed to a growing imbalance among the institutions that create and enforce
federal sentencing law and has inhibited the devel opment of a more just, effective, and

efficient federal sentencing system.

209 (available beginning March 16, 2006 at
http://Avww.constitutionproject.org/sentencing/index.cfm?category | d=7).
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These observations are particularly germane to today’ s hearing for at least two reasons. Firgt,
they suggest a need for a searching re-examingtion of the pre-Booker syslem. Second, they argue
againg adoption of the “topless guiddines’ approach gpparently favored by some critics precisdy
because that approach would reingtitute many of the features of the pre-Booker regime that the
Condtitution Project found to be undesirable. The Congtitution Project is currently working on a set of
more particular recommendations for reforming federd sentencing. | understand thet these
recommendations will issue very shortly.

Other commentators have aso recommended reform. For example, Professor Frank Bowman
has proposed a sgnificantly smplified federa sentencing system designed to be consgtent with the
Supreme Court’ s developing Sixth Amendment jurisprudence while retaining arole for post-conviction
judicid fact-finding. This proposd eaborates on amode first suggested by James Felman, one of the
witnesses in today’ s hearing.?!° Professor Bowman's proposal would reduce the number of factual
determinations necessary for individua sentencings while incorporating the work done by Congress and
the Sentencing Commission over the past two decades in identifying aggravating and mitigating factors
relevant to punishment.

Our paint is not specifically to endorse any of these particular suggestions, but rather to
encourage Congress to condder receiving afar-ranging report from the Sentencing Commission on a

whole host of issues. Congress, of course, created the Sentencing Commission as an expert agency

210 See James Felman, How Should Congress Respond if the Supreme Court Strikes Down
the Federal Sentencing Guidelines?, 17 Fep. SENT. Rep. 97 (2004).
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precisely to andyze important questions of sentencing policy. The Sentencing Reform Act directsthe
Commission, among its many other respongbilities, to “make recommendations to Congress concerning
modification or enactment of statutes relating to sentencing, pend, and correctiond markersthat the

Commission finds to be necessary to carry out an effective, humane, and rationa sentencing policy.”?!

The Sentencing Commission is obvioudy committed to making the Guiddine sysem work as
well aspossble. Moreover, it is carefully assessng Booker’simpact, and it is well-postioned to
explore the pros and cons of any proposed post-Booker changes. Inlight of dl this, it might be
appropriate for the Congress to consider encouraging the Sentencing Commission to undertake a
comprehengve review of the current federa sentencing system. Such areview could consider the
issues that we raise here and they ways in which the system could be improved. Among the the items

that the Sentencing Commission might investigete are such things as.

. Deveoping a standardized methodology for determining sentences, such asthe three-
step process currently recommended by the Commission;

. Improving ways in which downward sentences reductions for substantia assistance are
handled by judges and prosecutors,

. Confirming that a system of “topless’ guiddinesis not needed after Booker ;

. Ways in which judges could be empowered to prevent criminds from profiting from
their crimes,

211 Spe 28 U.S.C § 995(a)(20).
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. Expanding the power of judges to award full and fair restitution to crime victims and
tregting victims' fairly throughout the sentencing process;

. Ways of modifying or repealing mandatory minimum sentences,

. Reducing the unsupportabl e disparities between the pendties for distributing crack
cocaine versus powder cocane;

. Considering whether any of the current Guidelines need to be reconsidered, such as

raising firearms pendties or changing immigration pendties;
. Whether the Guiddines should be smplified, as recommended by the Condtitution

Project.

No doubt there are other subjects that the Sentencing Commission could aso be profitably directed to
condder. The Crimina Law Committee hopes that this Subcommittee will consider taking full
advantage of the consderable expertise of the Sentencing Commission by encouraging it to teke a

broad assessment of waysin which current federal sentencing practices can be improved.

On behdf of the Judicid Conference, | thank you for the opportunity to testify today, and | ook

forward to responding to your questions.



